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IN THE SUPREME COURT OF THE STATE OF UTAH

ROBERT WILLIAM LABRUM,

:

Petitioner,

:

v.

:

THE UTAH STATE BOARD OF
PARDONS, H.L. HAUN, Chairman of
the Utah State Board of
Pardons, and TOMMY HOUSE,
Warden, Utah State Prison,
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:

Case No. 920222

:
:
:

Priority No. 13

Respondents.
BRIEF OF RESPONDENTS

JURISDICTION AND NATURE OF PROCEEDINGS
Petitioner seeks extraordinary relief for the alleged
unconstitutional actions of the Utah Board of Pardons at
petitioner's original parole hearing, held November 20, 1987.
Although petitioner claims to file his petition

pursuant to Rule

19, Utah Rules of Appellate Procedure, and Rule 65B(e), Utah
Rules of Civil Procedure, his petition is more appropriately
filed under Rule 20, Utah Rules of Appellate Procedure (original
habeas corpus proceedings), in that he is claiming that his due
process rights were denied at his parole hearing.
The Court has jurisdiction to hear this petition pursuant to
Utah Code Ann. § 78-2-2(2) (Supp. 1992).

1

STATEMENT OF ISSUES PRESENTED
The following issues are presented to the Court:
1.

Are petitioner's claims against the Utah Board of

Pardons, for actions it took prior to November 20, 1987, barred
by Utah Code Ann. § 78-12-31.1 (1992)?
2.

Are petitioner's claims against the Board properly

before this Court, where petitioner never asked the Board to
furnish the information he now seeks?
3.

If petitioner's claims are not time barred or waived, is

he is entitled to a new parole hearing and full access to the
Board's files concerning him?
4.

What due process is an inmate generally entitled to in

an original parole hearing?
BURDEN OF PROOF
The burden of proof and persuasion is on petitioner to
demonstrate that his rights have been violated or that the
challenged action does not comply with the law.

Farrow v. Smith,

541 P.2d 1107, 1109 (Utah 1975).
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES
Rule 65B(c), Utah Rules of Civil Procedure:
(c)

Other wrongful restraints on personal liberty.
(1) Scope. Except for instances governed by
paragraph (b) of this rule, this paragraph
(c) shall govern all petitions claiming that
a person has been wrongfully restrained of
personal liberty, and the court may grant
relief appropriate under this paragraph.
(2) Commencement. The proceeding shall be
commenced by filing a petition with the clerk
of the court in the district in which the
2

resides or in which the alleged restraint is
occurring.
(3) Contents of the petition and
attachments. The petition shall contain a
short, plain statement of the facts on the
basis of which the petitioner seeks relief.
It shall identify the respondent and the
place where the person is restrained. It
shall state whether the legality of the
restraint has already been adjudicated in a
prior proceeding and, if so, the reasons for
the denial of relief in the prior proceeding.
The petitioner shall attach to the petition
any legal process available to the petitioner
that resulted in restraint. The petitioner
shall also attach to the petition a copy of
the pleadings filed by the petitioner in any
prior proceeding that adjudicated the
legality of the restraint.
(4) Dismissal of frivolous claims. On review
of the petition, if it is apparent to the
court that the legality of the restraint has
already been adjudicated in a prior
proceeding, or if for any other reason any
claim in the petition shall appear frivolous
on its face, the court shall forthwith issue
an order dismissing the claim, stating that
the claim is frivolous on its face and the
reasons for this conclusion. The order shall
be sent by mail to the petition. Proceedings
on the claim shall terminate with the entry
of the order of dismissal.
(5) Issuance and contents of the hearing
order. If the petition is not dismissed as
being frivolous on its face, the court at a
specified time for a hearing on the legality
of the restraint. The court shall direct the
clerk to serve a copy of the petition and the
hearing order by mail upon the respondent.
In the hearing order, the court may direct
the respondent to bring before it the person
alleged to be restrained. The court may
direct the respondent to file an answer to
the petition within a period of time
specified in the hearing order. If the
petitioner waives the right to be present at
the hearing, the hearing order shall be
modified accordingly.
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(6) Temporary relief. If it appears that
the person alleged to be restrained will be
removed from the court's jurisdiction or will
suffer irreparable injury before compliance
with the hearing order can be enforced, the
court shall issue a warrant directing the
sheriff to bring the respondent before the
court to be dealt with according to law.
Pending a determination of the petition, the
court may place the person alleged to have
been restrained in the custody of such other
persons as may be appropriate.
(7) Alternative service of the hearing
order. If the respondent cannot be found, or
if it appears that a person other than the
respondent has custody of the person alleged
to be restrained, the hearing order and any
other process issued by the court may be
served on the person having custody in the
manner and with the same effect as if that
person had been named as respondent in the
action.
(8) Avoidance of service by respondent. If
anyone having custody of the person alleged
to be restrained avoids service of the
hearing order or attempts wrongfully to
remove the person from the court's
jurisdiction, the sheriff shall immediately
arrest the responsible person. The sheriff
shall forthwith bring the person arrested
before the court to be dealt with according
to law.
(9) Hearing and subsequent proceedings. At
the time specified in the hearing order for
the hearing, the court shall hear the matter
in a summary fashion and shall render
judgment accordingly. The respondent or
other person having custody shall appear with
the person alleged to be restrained or shall
state the reasons for failing to do so. If
the hearing order requires an answer to the
petition, the respondent shall file an answer
within the time prescribed in the hearing
order. The answer shall state plainly
whether the respondent has restrained the
person alleged to have been restrained,
whether the person so restrained has been
transferred to any other person, and if so
the identity of the transferee, the date of
4

the transfer, and the reason or authority for
the transfer. The hearing order shall not be
disobeyed for any defect of form or any
description in the order or the petition, if
enough is stated to impart the meaning and
intent of the proceeding to the respondent.
Rule 65B(e), Utah Rules of Civil Procedure:
(e) Wrongful use of judicial authority of failure to
comply with duty.
(1) Who may petition. A person aggrieved or
whose interests are threatened by any of the
acts enumerated in this paragraph (e) may
petition the court for relief.
(2) Grounds for relief. Appropriate relief
may be granted: (A) where an inferior court,
administrative agency, or officer exercising
judicial functions has exceeded its
jurisdiction or abused its discretion; (B)
where an inferior court, administrative
agency, corporation or person has failed to
perform an act required by law as a duty of
office, trust or station; or (C) where an
inferior court, administrative agency,
corporation or person has refused the
petitioner of the use or enjoyment of a right
or office to which the petitioner is
entitled.
(3) Proceedings on the petition. On the
filing of a petition, the court may require
that notice be given to adverse parties
before issuing a hearing order, or may issue
a hearing order requiring the adverse party
to appear at the hearing on the merits. The
court may direct the inferior court,
administrative agency, officer, corporation
or other person named as respondent to
deliver to the court a transcript or other
record of the proceedings. The court may
also grant temporary relief in accordance
with the terms of Rule 65A.
(4) Scope of review. Where the challenged
proceedings are judicial in nature, the
court's review shall not extend further than
to determine whether the respondent has
regularly pursued its authority.
5

U.S. Const, amend 14 in pertinent part:
All persons born or naturalized in the United
States, and subject to the jurisdiction thereof, are
citizens of the United States and of the State wherein
they reside. No state shall make or enforce any law
which shall abridge the privileges or immunities of
citizens of the United States; nor shall any State
deprive any person of life, liberty, or property,
without due process of law; nor deny to any person
within its jurisdiction the equal protection of the
laws.
Utah Code Ann. § 77-27-5(3) (1991 Supp.):
Decisions of the Board of Pardons in cases involving
paroles, pardons, commutations or terminations of
sentence, restitution, or remission of finds of
forfeitures are final and are not subject to judicial
review. Nothing in this section prevents the obtaining
or enforcement of a civil judgment.
Utah Code Ann. § 78-12-31.1 (1992):
Habeas Corpus —

Three months.

Within three months:
For relief pursuant to a writ of habeas corpus.
This limitation shall apply not only as to grounds
known to petitioner but also to grounds which in the
exercise of reasonable diligence should have been known
by petitioner or counsel for petitioner.
Utah Const., art. I, § 7:
No person shall be deprived of life, liberty or
property, without due process of law.
Utah Const, art. VII § 12:
Until otherwise provided by law, the Governor,
Justices of the Supreme Court and Attorney General
shall constitute a Board of Pardons, a majority of
whom, including the Governor, upon such conditions as
may be established by the Legislature, may remit fines
and forfeitures, commute punishments and grant pardons
after convictions, in all cases except treason and
impeachments, subject to such regulations as may be
provided by law, relative to the manner of applying for
pardons; but not fin or forfeiture shall be remitted,
and no commutation or pardon granted, except after a
full hearing before the Board, in open session, after
6

previous notice of the time and place of such reasons
therefor in each case, together with the dissent of any
member who may disagree, shall be reduced to writing,
and filed with all papers used upon the hearing, in the
office of such officer as provided by law.
The Governor shall have power to grant respites or
reprieves in all cases of convictions for offenses
against the State, except treason or conviction of
impeachment; but such respites or reprieves shall not
extend beyond the next session of the Board of pardons;
and such Board, at such session, shall continue or
determine such respite or reprieve, or they may commute
the punishment, or pardon the offense as herein
provided. In case of conviction for treason, the
governor shall have the power to suspend execution of
the sentence until the case shall be reported to the
legislature at its next regular session, when the
Legislature shall either pardon, or commute the
sentence, or direct its execution; and the Governor
shall communicate to the Legislature at each regular
session, each case of remission of fine or forfeiture,
reprieve, commutation or pardon granted since the last
previous report, stating the name of the convict, the
crime for which convicted, the sentence and its date,
the date of remission, commutation, pardon or reprieve,
with the reasons for granting the same, and the
objections, if any, or any member of the Board made
thereto.
STATEMENT OF THE CASE1
On March 18, 1987, petitioner Robert Labrum pleaded guilty
to manslaughter, a second

degree felony, in violation of Utah

Code Ann. § 76-5-205(1)(a) (1990).
& 3.

See Petition, Ex. No. 1 at 1

On May 21, 1987, the trial court sentenced petitioner to

serve "from one to 15 years" at the Utah State Prison (USP).
Petition, Ex. Nos. 2 at 175, & 3 at 2.

See

The trial court

recommended that petitioner serve at least 10 to 15 years of his
sentence.

See Petition at 3, f 2.

1

Petitioner did not appeal his

Respondents deny each and every allegation made by
petitioner that is not specifically stated or admitted in this
response.
7

conviction or sentence.

See Petition at 1-20 (no appeal

mentioned).
On June 10, 1987, in accordance with its rules and
regulations, the Utah Board of Pardons (hereinafter "Board")
informed petitioner that an original parole hearing would be held
in November 1987.

See Petition, Ex. No. 4.2

On November 20,

1987, the Board held a regularly scheduled original parole
hearing to determine a possible parole date for petitioner.
Petition, Ex. No. 6.

Petitioner was present and personally

addressed the Board.

Jkl.

See

He asked and answered questions, spoke

in his defense, and presented his version of the crime for which
he was incarcerated.

Td.

Members of petitioner's family were

also allowed to speak on his behalf.

Id.

At no time before or during the hearing did petitioner
object to the Board's proceedings or request to see the
information the Board used in determining a parole date.

Id;

Affidavit of Wendy Webb (attached as Addendum 1 ) . After the
hearing, the Board met in executive session and concluded that
petitioner's sentence should naturally expire without parole.
Id. at 30-31; Petition, Ex. No. 7.

The Board

informed

petitioner of its decision.

2

The Board's rules and regulations were originally published
in the 1987 edition of the Utah Administrative Code.
See Utah
Admin. Code R655-101 et sea. (1987, 1988, 1989, 1990, & 1991).
However, the Code was amended in 19 9 2 and the current version of
the Board's policies and procedures appears in Utah Admin. Code
R671-101 et seq. (1992) (attached as Addendum 1 ) .
8

During the next three months, petitioner took no action to
have the Board's decision modified or reviewed.

JEd..

However, on

October 15, 1990, nearly three years after his parole hearing, he
wrote the Board and asked it to reconsider his case.
Petition, Ex. No. 8.

See

The Board denied that request, and on May

7, 1991, petitioner again requested that the Board reconsider his
case and grant him a parole date.

See Petition, Ex. Nos. 8 & 9.

On May 21, 1991, the Board held a redetermination hearing to
consider petitioner's second request for reconsideration.

The

Board concluded that under its rules, petitioner was not eligible
for a redetermination hearing because the requisite time period
had not elapsed from the prior consideration of his case.

See

Petition, Ex. No. 9.
On October 24, 1991, the Board received a letter from V.
Lowery Snow, petitioner's attorney, which demanded that the Board
convene a second parole hearing for petitioner and claimed that
petitioner had been denied due process at the prior hearing.
Petition, Ex. No. 9.

See

The letter threatened to sue the Board

through "habeas corpus" proceedings if a hearing were not
scheduled.

The letter did not request the information contained

in petitioner's file.

Id.

On March 11, 199 2, approximately four years and four months
after petitioner's original parole hearing, petitioner requested
for the first time to see the information contained in the
Board's files.

See Affidavit of Wendy Webb.
9

Prior to May 1,

1992, petitioner took no judicial action to have the Board's
decisions concerning his parole status reviewed.
STATEMENT OF FACTS
A statement of facts beyond those set forth above in the
Statement of the Case and in the body of this brief is not
necessary for the resolution of the issues presented.
SUMMARY OF ARGUMENT
First, Petitioner's claims are improperly characterized as a
writ of mandamus under Rule 65B(e) because he requests the Board
to rehear his case based on alleged procedural deficiencies at a
November 1987 hearing.

The case should be brought under 65B(c),

wrongful restraint on personal liberty and habeas corpus relief.
Second, since this is a petition for habeas corpus relief,
Petitioner's claims are barred by the three-month statute of
limitations contained in the Utah Code Ann. § 78-12-31.1 (1992).
Third, Petitioner waived any rights he may have had to
receive counsel or access to his Board of Pardon's file by not
requesting such rights when he was heard by the Board in 1987.
Because Petitioner failed to do so and also failed to object to
proceeding with the parole hearing, Petitioner did not exhaust
his administrative remedies.
Fourth, because the Board of Pardons does not sentence but
only acts as a supervisory authority, offenders are not entitled
to the same due process protections given during sentencing.
Petitioner received all the due process protections he was
constitutionally entitled to receive at the November 1987 parole10

hearing.

Specifically, petitioner was afforded notice of the

time and place of the hearing, an opportunity to review the nonconfidential portions of the information in the Board's file, an
opportunity to rebut the information relied upon by the Board, an
opportunity to be present and to speak on his own behalf and to
have others do so, and an opportunity to present favorable
evidence.
Finally, if the Court feels that more procedural protections
are required under Utah law then that afforded petitioner, the
court should transfer this matter to the district court to
determine exactly what due process is required.
ARGUMENT
POINT I
THE THREE-MONTH STATUTE OF LIMITATIONS,
CONTAINED IN UTAH CODE ANN. § 78-12-31.1
(1992), BARS THIS ACTION
Utah Code Ann. § 78-12-31.1 (1992) provides that an action
for habeas corpus relief must be commenced within three months
from the time a petitioner knows of grounds for relief or should
have known of those grounds through the "exercise of reasonable
diligence . . . by petitioner or counsel for petitioner."
Petitioner's claim arose no later than November 20, 1987, the
date of his original parole hearing, nearly four and one-half
years before he commenced this action.

See Petition at 2-4.

A

claim of inadequate access to the Board's file was either known
to petitioner at the time of his original parole hearing or

11

should have been known to him then.

Accordingly, his habeas

corpus action is barred by section 78-12-31.1.
POINT II
BECAUSE PETITIONER FAILED TO ASK THE BOARD TO
DISCLOSE THE INFORMATION IN HIS FILE BEFORE
OR DURING HIS ORIGINAL PAROLE HEARING, HE IS
NOT IN A POSITION TO ARGUE THAT THE BOARD'S
FAILURE TO DISCLOSE THAT INFORMATION DENIED
HIM DUE PROCESS
Although his original parole hearing was in November 1987,
petitioner did not object to any of the Board's actions until
four years later.

See Affidavit of Wendy Webb at 2, 55 4-6.

And, he did not ask the Board to furnish him with the information
contained in his file until March of 1992.3

Furthermore,

petitioner never informed the Board that he could not represent
himself or defend against the information used at the 1987
hearing without access to the Board's file.

See Affidavit of

Wendy Webb; Tr. of Parole Hearing, dated Nov. 20, 1987 (attached
to petitioner's brief as Exhibit 6 ) . At the time of his parole,
the Board's rules allowed inmates to request information prior to
any hearing.

See Utah Admin. Code R655-303 (1987) (inmates may

request the non-confidential information in the Board's files at
any time).
Therefore, petitioner waived any right he may have had to
the information contained in his file.

See Merrihew v. Salt Lake

County Planning & Zoning Comm'n, 659 P.2d 1065, 1066-67 (Utah

3

Petitioner admitted this fact at the June 1, 1992 hearing
before this Court.
12

1983); Levie v. Sevier County, 618 P.2d 331, 332-32 (Utah 1980);
see generally Zieqler v. Miliken, 583 P.2d 1175 (Utah 1978).
POINT III
CONTRARY TO PETITIONER'S ASSERTIONS AND THIS
COURT'S DICTA IN FOOTE V. UTAH BOARD OF
PARDONS, 808 P. 2d 734 (UTAH 1991), THE BOARD
IS NOT A SENTENCING BODY, NOR DOES IT
DETERMINE THE ACTUAL LENGTH OF AN OFFENDER'S
CRIMINAL SENTENCE
Petitioner bases his entire petition on the following dicta
from Foote v. Utah Board of Pardons, 808 P.2d 734 (Utah 1991):
In the federal system and in some other state courts,
the trial judge determines the number of years one
convicted shall spend in prison and an early release is
considered a matter of grace. It is in that context
that the federal due process decisions about parole are
made. However, under the Utah indeterminate sentencing
system, the statute under which a defendant is
convicted . . . sets the time of imprisonment as a
range . . . . If the trial judge sends the defendant to
prison, the judge does not determine the number of
years the defendant will spend there. That is left up
to the unfettered discretion of the board of pardons,
which performs a function analogous to that of the
trial judge in jurisdictions that have determinate
sentencing schemes.
There is no question that due process protections
apply at the time of sentencing by a trial judge,
whether the judge determines the actual number of years
to be served, as in the federal system, or only whether
to send the defendant to prison, as is the case in
Utah. The Utah Constitution certainly requires that
equivalent due process protection be afforded when the
board of pardons determines the actual number of years
a defendant is to serve.
808 P.2d at 734-35 (footnotes omitted).
This passage from Foote strongly suggests the Court has
concluded that the Board of Pardons is a sentencing body.
Assuming the Court reached that conclusion, it did so with no
analysis of the relevant Utah law.
13
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determinate sentencing state) 7 became the first state to pass a
parole law which enabled prison authorities to conditionally
release offenders.

Ijd. at 34, 114 (citing Act of 1867, Amended

Laws of Nevada 1875, § 7625 to 7629).

By 1931, all but three of

the 48 states had enacted some form of parole.
16.8

Study at 111-

By 1945, virtually every state had enacted parole laws.

Introduction at 222.
Utah followed Nevada's lead and enacted its first parole
statute in 1899, just three years after the Utah Constitution was
adopted and the Board of Pardons was officially created.9
Study at 116.

See

The statute was entitled "An Act Authorizing the

Board of Pardons to Reduce Sentences of State Prisoners for Good

beginning of the Twentieth Century. See Study at 34-35; but see
also Introduction at 219-222 (the first parole law in the United
States was enacted in Massachusetts in 1837). By 1945, virtually
every state in the nation had some form of parole regardless of
whether they had indeterminate or determinate sentencing.
See
Introduction at 222; see also Study at 35 (by the year 1931, fortyfive states had incorporated a parole system into their prison
systems); see generally Morrissey, 408 U.S. at 477-81; Hyser, 318
F.2d at 234-35.
7

See Nev. Rev. Stat. Ann. § 193.130 (1991).

8

Florida and Mississippi had not passed parole statutes, and
Virginia's parole law was declared unconstitutional. Study at 116.
9

Utah actually enacted its first parole law in 1896, but that
law was held invalid by the Utah Supreme Court because it
unconstitutionally authorized a board of corrections to parole
inmates, infringing on the Board of Pardons' exclusive commutation
authority under article VII, section 12. State v. State Board of
Corrections, 16 Utah 478, 52 P. 1090, 1991 (1898).
In State v. State Board of Corrections, the Court held that
paroling a prisoner is merely a substitution of the prisoner's
greater sentence for that of a lesser one, and therefore, parole is
actually an exercise of the Board of Pardons' commutation power.
Id. at 1092.
19

Behavior, Providing for Forfeiture of Such Reduction, and Parole
of Prisoners and Repealing Sections 2246 to 2253 of the Revised
Statutes of 1898."
ch. 39, §§ 1-10).

Study at 62, (citing Laws of Utah of 1899,
And as noted by Dr. Thomas and Professor

Jensen, this new act gave the Board
the power to establish rules and regulations under
which any prisoner, who is now or may hereafter be
imprisoned under a sentence other than murder in the
first or second degree and who may have served a
minimum term provided by law for the crime for which he
shall have been convicted . . . and any prisoner who is
now or may hereafter be imprisoned under sentence for
murder in the first or second degree and who has now or
hereafter shall have served under said sentence twentyfive full years, may be allowed to go upon parole
outside of the prison buildings and their enclosures,
but to remain while on parole, in the legal custody and
under the control of the Board, and subject at any time
to be taken back within the institution.
Study at 63 (quotations and citations omitted, emphasis added).
In short, the 1899 parole law permitted the Board to
conditionally release prisoners into society while the prisoners
remained wards of the state, still serving sentence.

See 1899

Laws of Utah, ch. 39, §§ 1-10;10 see also State v. State Board
of Corrections, 16 Utah 478,

, 52 P. 1090, 1991-92 (1898)

(parole merely substitutes a lesser sentence for a greater one
but does not relieve punishment); Beal, 454 P.2d at 626 (when an
inmate breaks the confidence that correctional authorities have
placed in him, by violating his parole agreement, prison

10

Sections 1 though 10 of the 1899 Laws of Utah were the
sections dealing with Utah's determinate sentencing system. Under
that system, the trial court imposed a definite (or determinate)
sentence which fell between the maximum and minimum terms
prescribed by these specific sections.
20

officials "must have the power and right to return the prisoner
to the custody in which he was before the act of grace [parole]
was accorded him").
Even though case law dealing with parole has evolved
substantially since the late 1800's, today's version of Utah's
parole statute has changed very little.

See Utah Code Ann. § 77-

27-9 (1990)11; 1989 Laws of Utah of, ch. 39, §§ 1-10.

First,

under Utah Code Annotated § 77-27-9 the Board retains its
authority to parole "any offender" committed to a state
correctional facility.

Second, the Board retains its absolute

discretion in parole decisions.

See Utah Code Ann. §§ 77-27-5(3)

& 77-27-9 (the parole decisions of the Board are final and not
subject to judicial review); Foote, 808 P.2d at 734 (the Board
has "unfettered" discretion); Northern, 825 P.2d 696, 699 (Utah
App. 1992); Hatch v. DeLand, 790 P.2d 49, 51 (Utah App. 1990) (no
mandatory language requiring the board to grant parole); Houtz v.
DeLand, 718 F.Supp 1497, 1052 (10th Cir. 1989) (citing Dock v.
Latimer, 729 F.2d 1287 (10th Cir. 1984)).

Third, a parolee may

be returned to prison, at any time, if it is determined by the
Board that the parolee has violated the conditions of the release
agreement.

Utah Code Ann. §§ 77-27-10 & 77-27-11(1) & (6). And

fourth, the parolee remains under sentence and in the legal
custody of the Department of Corrections while on parole.

11

See

Utah Code Ann. § 77-27-9 has recently been amended,
effective April 27, 1991. The amendments, however, do not affect
the outcome of this case.
21

generally Utah Code Ann. § 64-13-7 (1986); Utah Code Ann. §§ 7727-12 & 76-3-202.
The only relevant and significant change in the parole laws
since 1899 is the amount of due process now afforded an inmate in
a parole revocation proceeding.
77-27-11(2) through (5).

See generally Utah Code Ann. §

This change, however, has not affected

in any way the clearly established precedent that parole is
merely an incentive for rehabilitation and not a critical part of
the criminal process.

See Beal, 454 P.2d at 626 (when the

defendant has been tried and convicted and sentenced, and no
appeal or other proceedings are pending to test the propriety of
the guilty verdict, then critical stages of the [criminal]
proceedings are over, and the defendant has no constitutional
rights to be placed on probation or parole"); Morrissey, 408 U.S.
at 481; State Bd. of Corrections, 16 Utah at

, 52 P. at 1091.

And as noted by this Court in 1898 and restated in 1969, parole
is a matter of commutation or grace, granted to those individuals
who the Board believes are capable of refraining from criminal
acts and becoming "useful law-abiding citizens."
at 626; State Bd. of Corrections, 16 Utah at

Beal, 454 P.2d
, 52 P. at 1091-

92; see also Morrissey, 408 U.S. at 480.12
12

The Supreme Court unequivocally stated in Morrissey that
parole revocation is not part of the criminal process and does not
require the full panoply of rights guaranteed under the federal
constitution for criminal cases. The petitioners in Morrissey were
sentenced under Iowa's indeterminate sentencing system. Under that
system, which is almost identical to Utah's, a convicted felon is
sentenced by the trial court to a "maximum" term of years, as
designated by statute, and the parole authority determines when the
inmate will be conditionally released from prison. The trial court
22

C.

HISTORY OF UTAH'S INDETERMINATE SENTENCING
Utah enacted its indeterminate sentencing scheme in 1913,

approximately seventeen years after the Board of Pardons was
created and fourteen years after Utah's first indeterminate
sentencing law was passed.

See Study at 28, 110 (citing Session

Laws, 1913, p. 192, approved March 13, 1913 & Complied Laws of
1917, §§ 9062 to 9064).

Until that time, Utah was a determinate

sentencing state, and the sentencing judge imposed a fixed
sentence of incarceration. The sentence was taken from a broad
range of years established by statute, and the sentencing judge
could not exceed the maximum term set by statute.

See Study at

19-20; see also Compiled Laws of Utah §§ 4061 to 4064 (1907);
Complied Laws of Utah §§ 4375 to 4382 (1888).
The indeterminate sentencing laws of 1913 essentially
removed the sentencing judge's discretion to choose a sentence of
incarceration that the judge, as an individual, felt most
appropriate.

See Study at 19-21.

Thus, the laws lessened gross

disproportionality of sentences in the different judicial
districts by mandating a uniform punishment for all crimes and
eliminating arbitrary decisions of the sentencing courts.13

Id.

has absolutely no discretion as to the number of years an offender
will be incarcerated once a sentence of incarceration is imposed.
See Iowa Code Ann. §§ 901 to 906.5.
13

In other words, the new laws provided that for any given
felony offense, the court had to impose the maximum sentence
allowable by law. See Compiled Laws of Utah §§ 9062, 9063 & 9064
(1917).
If the court failed to do so, the improperly imposed
sentence was deemed to be a sentence for the maximum period of
years. Id.
23

Under the indeterminate scheme, as with the prior determinate
sentencing statutes, the Board was given the discretion to
determine how long a prisoner would remain incarcerated based
upon the offender's criminal history and his progress within the
prison, a factor the sentencing court is unable to evaluate.
at 21.

Id.

Only the trial court's discretion was removed by the 1913

indeterminate sentencing provisions.
§§ 9062 to 9064 (1917).

See Compiled Laws of Utah

Furthermore, the indeterminate

sentencing laws were drafted to promote rehabilitation of
offenders by commuting sentences according to an offender's
progress within the prison, something the determinate sentencing
scheme was not designed to do.

J[d. at 20-21.1A

Utah's indeterminate sentencing laws promote reform of
incarcerated offenders in several ways.

First, an offender who

demonstrates an ability to live in society without creating an
undue risk to the public can be released.

On the other hand, an

offender who demonstrates that he cannot conform to societal
14

As one proponent of indeterminate sentencing has observed:
Definite sentences are never reformatory since
they are in fact retributory and are founded
upon the character of the act which is past,
having occurred prior to the sentence, and is
therefore irrevocable. Reformatory sentences
can be based only upon the character of the
actor it is desired to correct, but the time
to alter it cannot be estimated in advance any
more than we can tell how long it will take
for a lunatic to recover from an attack of
insanity.

Id. at 21 (quoting F. Wines, Punishment and Reformation at 213
(1910)).
24

standards will not be released until the maximum sentence allowed
by law has been served.

Second, offenders who have committed

similar crimes, regardless of the district in which the crime was
committed or the sentencing court, receive more uniform terms of
incarceration when the releasing authorities has a broader
picture of the crimes committed throughout the state.
at 22-25.

See Study

Third, by allowing an inmate a conditional release,

correctional authorities can monitor an offender's progress while
the offender is integrating into society.

This provides the

offender an opportunity find work, housing and/or education and
allows him to renew family and social relations while still under
supervision.

Finally, correctional authorities can increase or

decrease the amount of supervision an inmate needs as he
progresses or regresses in society.

See Study at 1-47.

Given the foregoing history, the Board cannot reasonably be
considered a sentencing body.

Instead, it simply acts in the

place of a governor, exercising the powers of executive clemency.
Therefore, insofar as Foote stands for the proposition that the
Board sentences offenders, it is wrong.

If the Court insists

that the Board functions as a sentencing body when it makes
parole decisions, then the state must concede that the due
process protections that apply to a sentencing proceeding in the
trial court apply to a parole hearing.

See Gardner v. Florida,

430 U.S. 349, 358 (1977); State v. Caserez, 656 P.2d 1005, 1007
(Utah 1982) .

25

POINT IV
SINCE THE BOARD IS NOT A SENTENCING AUTHORITY AND
PAROLE DECISIONS ARE NOT A CRUCIAL PHASE OF THE
CRIMINAL PROCESSf THE COURT MUST DETERMINE WHAT
PROCEDURAL DUE PROCESS IS REQUIRED AT ORIGINAL
PAROLE
If the Court correctly holds that the Board is not acting as
a sentencing authority or sentencing under the indeterminate
sentencing system, the Court must determine exactly what due
process protections should be afforded at parole hearings under
the Utah Constitution.15

Generally, Utah's due process analysis

follows that used by the federal courts under the United States
Constitution.

See, e.g., Untermyer v. State Tax Commission, 102

Utah 214, 129 P.2d 881 (1942) (the decisions of the U.S. Supreme
Court are "highly persuasive" in interpreting the Utah
Constitution).

However, respondents recognize that federal due

process analysis is not binding upon this Court when it
interprets the Utah Constitution.
A.

The Federal Due Process Analysis

Under federal due process analysis, the most fundamental
principle is that due process is flexible and requires a case-bycase approach.

See generally Mathews v. Eldridge, 424 U.S. 319,

334 (1976); Board of Regents v. Roth, 408 U.S. 564, 571 (1972);
Cafeteria & Restaurant Workers Union v. McElroy, 367 U.S. 886,
895 (1961), reh'g denied, 368 U.S. 869 (1961).

15

To begin the

The Court has already acknowledged that the federal
constitution provides no procedural due process protections for
inmates at parole hearings under the Utah indeterminate sentencing
system. See Foote, 808 P.2d at 734.
26

analysis, a court must first ask whether a recognized and
protected liberty interest is at stake.
Regents v. Roth, 408 U.S. at 571.

See generally Board of

A recognized interest is not

just a perceived personal interest in the outcome of the
government's actions, but instead it is a legitimate expectation
derived from state or federal law.

See Morrissey, 408 U.S. at

481; see also Kentucky Dept. of Corrections, 490 U.S. 454, 462
(1989);

Board of Pardons v. Allen, 482 U.S. 369, 375 (1987);

Olim v. Wakinekona, 461 U.S 238, 249 (1983); Connecticut Bd. of
Pardons v. Dumschat, 452 U.S. 458, 466-67 (1981); Greenholtz v.
Inmates of Nebraska Penal and Correctional Complex, 442 U.S. 1,
9-11 (1979); See, e.g., Dock v. Latimer, 729 F.2d 1287, 1288-91
(10th Cir.), cert, denied, 469 U.S. 885 (1984); Houtz v. Deland,
718 F.Supp. 1497 (D. Utah 1989).
If no recognized liberty interest is affected, the
government may act without affording any procedural due process
protection. See Kentucky Dept. of Corrections, 490 U.S. at 462;
Board of Pardons, 482 U.S. at 375.

However, if a reviewing court

finds that a recognized liberty interest is involved, the court
must proceed to determine the nature and extent of that interest.
See, e.g., Kentucky Dept. of Corrections, 490 U.S. at 462; Board
of Pardons, 482 U.S. at 375; Olim, 461 U.S at 249; Dumschat, 452
U.S. at 466-67.

Then the court must strike a balance between the

identified interests affected and the needs of the government.
Morrissey, 408 U.S. at 481; Mathews, 424 U.S. at 334.

The

greater the liberty interest at stake, the more procedural

27

protection must be afforded before the government can deprive an
individual of that interest.

Morrissey, 408 U.S. at 481;

Dumschat, 452 U.S. at 466-67.
Three factors are used to determine whether any given
procedural protections are constitutionally sufficient: 1) the
private interest of the individual; 2) the risk of erroneous
deprivation of that interest; and 3) the probable value of
additional procedures in safeguarding the interest.

These

factors are weighed against the government's interest in not
providing the additional protection, which includes but is not
limited to the fiscal and administrative burdens of providing
additional protections.

Mathews, 424 U.S. at 334-35.

In any

case where a recognized liberty interest is at stake, the federal
constitution requires that the government provide the one
affected with notice of the action to be taken and opportunity to
be heard by a fair and impartial decision-maker.

See, e.g.,

Mathews, 424 U.S. at 334; Morrissey, 408 U.S. at 481; Cafeteria &
Restaurant Workers Union, 367 U.S. at 895.
Applying the federal analysis to this case, it is obvious
that the federal constitution does not require any procedural due
process at parole hearings before the Utah Board of Pardons.
generally Dock, 729 F.2d at 1287-1292.

See

This is because Utah

parole law contains no mandatory language limiting the discretion
of the Board to deny parole.

Id..; Foote, 808 P.2d 734-35; Utah

Code Ann. §§ 77-27-1 et seg. (1990); Utah Admin. Code 671-101 et
seg. (1992).

Furthermore, there are no substantive standards
28

that limit the Board's discretion in granting parole.
F.2d at 1287-1292; see also Olim, 461 U.S at 249.

Dock,. 729

Indeed, parole

decisions are left entirely to the "unfettered" discretion of the
Board, and are not subject to judicial review.

Foote, 808 P.2d

at 734; Northern, 825 P.2d at 699; Bishop v. State Bd. of
Corrections, 16 Utah 478, 52 P. 1090 (1898) (only the Board may
commute sentences); State v. Richards, 740 P.2d 1314 (Utah 1987)
(once a person is sentenced, Utah law places complete discretion
in the Board to determine how long an offender will serve on a
sentence); Andrus v. Turner, 29 Utah 2d 338, 509 P.2d 363 (1973);
Utah Const, art. VII, § 12; Utah Code Ann. §§ 77-27-5(3) & 77-279(1).
B.

A Different Due Process Analysis Under The State
Constitution

As noted, Utah courts have traditionally followed the
federal due process analysis to interpret the state constitution.
However, this Court in Foote held that federal analysis does not
apply "under the Utah indeterminate sentencing system" because
the Board "determines the actual number of years a defendant is
to serve."

Foote, 808 P.2d at 735.

The Court suggests without

explanation that regardless of whether or not there is a
recognized liberty interest at stake, article I, section 7 of the
Utah Constitution applies to "all activities of state
government."

JEd.

Apparently, the Utah Constitution no longer

requires a legitimate expectation under its due process clause.
However, article I, section 7 should still require a "flexible
approach" which balances the interests of the individual against
29

those of the State.

See generally Vali Convalescent & Care Inst.

v. Industrial Comm'n of Utah, 649 P.2d 33 (Utah 1982) (increased
unemployment contribution rates); Celebrity Club, Inc. v. Utah
Liquor Control Comm'n, 657 P.2d 1293 (Utah 1982) (deprivation of
state liquor license); Starkey v. Board of Educ., 14 Utah 2d 227,
381 P.2d 718 (1963) (denial of participation in extracurricular
high school activities); In re K.B.E., 740 P.2d 292 (Utah App.
1987) (termination of paternal rights).
Further, the Court should continue to use the Mathews
factors to determine whether the procedural protections currently
afforded inmates under the Board's procedure are constitutionally
sufficient.

Thus, the Court should consider the nature of

petitioner's interest in a possible parole, the risk of erroneous
deprivation of his possible parole, and the value of requiring
additional procedures to safeguard his interest.

As under the

federal analysis, these factors should then be weighed against
the Board's interests in not affording additional protections.
See Mathews, 424 U.S. at 334-35; see also Roth, 408 U.S. at 571.
POINT V
THERE IS NO EVIDENCE OR RECORD BEFORE THIS
COURT UPON WHICH IT CAN DECIDE WHAT DUE
PROCESS IS REQUIRED
This Court recognized in Foote that it can not determine
"precisely what due process requires of the Board of Pardons . .
. in the abstract."

Foote, 808 P.2d at 735.

For that reason

this Court transferred the Foote case to the district court with
an order to "flush out" the facts concerning the Board's
30

procedures.

JEd.

The Utah Court of Appeals has also rejected a

petitioner's recent attempt to have the court, without an
evidentiary hearing, determine what due process requires of the
Board.
1991)

See Northern v. Barnes, 814 P.2d 1148, 1149 (Utah App.
The rationale behind both of these decisions is basically

that the appellate courts are not courts designated to take
evidence or testimony and thus they cannot conduct a "meaningful
review" of the proceedings before the Board.

Northern/ 814 P.2d

at 1149.
In this case, respondents must be given the opportunity to
provide the Court with evidence proving that petitioner failed to
request the procedural protections he now seeks.

They must also

be afforded the opportunity to provide the Court with testimony
and documentary evidence on the burden that providing inmates
additional due process protections will place upon the State in
terms of time, physical resources and money.

Respondents must be

afforded the opportunity to develop the facts of the case so they
can demonstrate why petitioner's personal interests in parole
(what-ever they may be) are limited, why there is little risk
that erroneous decisions will be made concerning those interests
under the current procedures of the Board, how these current
procedures adequately protect petitioner's interest in parole,
and why petitioner's proposed procedural requirements will
actually harm his chances of parole, not help them.
Additionally, respondents must be allowed to produce expert
testimony on the fiscal impacts to the State if inmates are
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entitled to counsel at parole hearings or full evidentiary
proceedings with cross-examination.

Respondents need to

demonstrate exactly what impact any additional procedures will
have on the Board's ability to properly review its files and make
informed decisions regarding individual cases.

Specifically, the

Board needs to present evidence on how the proposed procedural
modifications will cripple the Board's ability to hear cases in a
timely manner, requiring the Board to extend the time in which a
case can be heard.
Finally, the Board must be allowed to refute any evidence
being considered by the Court through proper cross-examination
and/or rebuttal testimony.

Respondents anticipate that a proper

presentation of this case would require several days, during
which testimony from numerous witnesses and possibly hundreds of
documents and records would be presented.

A mere sample of some

of the evidence required to defend this action is attached to
this brief as Addenda 1-4 (i.e., testimony of the Board's record
keeper, graphs showing the actual increase in parole hearings
being conducted by the Board over the past twelve years, proposed
rules of the Board, past rules of the Board).

Accordingly, the

district court is the only appropriate tribunal for these
proceedings.
POINT VI
IF THE COURT DECIDES TO HEAR THIS MATTERf IT
SHOULD CONSIDER THE BURDEN THE FOLLOWING
PROCEDURAL REQUIREMENTS WILL PLACE UPON THE
BOARD
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If the Court proceeds to review this case in the abstract,
the Court should use Mathews approach and balance the following
factors and interests.
A.

Attorney Representation

While an inmate has no legally recognized right to parole,
he has a personal desire to be released from prison as soon as
possible.

Under Foote, this interest appears to be substantial.

See Foote, 808 P.2d at 734-35.
However, the risk that a possible parole will be erroneously
denied an inmate without counsel representation is insubstantial.
The Board considers numerous factors in making parole decisions,
including but not limited to: information received from the
offender, his family and friends; victim statements; presentence
investigation reports; trial court recommendations; prosecutor
and defense recommendations; judgment and commitment orders;
prison reports; psychological evaluations; inmate files
(including disciplinary actions taken and achievement awards
given); law enforcement and/or agency recommendations.
Affidavit of Pete Haun.

See

Under the Board's current rules, each

offender is informed of the Board's decision and rationale for
that decision orally and in writing.
305 (1992).16

See Utah Admin. Code R671-

The offender is given a full opportunity to rebut

any information relied on by the Board at the parole hearing and
afterwards by way of personal correspondence with the Board.

16

See

This same rule was in effect in 1987 when petitioner went
before the Board.
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Utah Admin. Code R671-301, R671-308 & R671-311 (1992).
Additionally, if an offender does not receive a parole date at
the first hearing, he may petition the Board for a rehearing, or
a rehearing may be granted sua sponte by the Board.

And any time

special circumstances arise that may require further
consideration by the Board, the Board may schedule a special
attention hearing to hear the matter.

See Utah Admin. Code R671-

311 (1992).
An attorney at a parole grant hearing provides little if any
value in protecting an offender's interest in the possibility of
parole.

As noted, the function of a parole hearing is to

determine whether an inmate can be safely released from a
correctional institution and integrated into society.

This

determination can only be made after a personal appearance before
the Board.

See Utah Const, art. VII, § 12; Utah Code Ann. § 77-

27-5(1)(b) (1990).

At the parole hearing, the Board is able to

obtain valuable information and insight on the offender that the
Board could not otherwise obtain.

The Board is able to see the

offender's composure and character and to evaluate his
credibility, remorse, determination, hostility, denial of
culpability and general demeanor.

Furthermore, the Board can

personally impress upon the offender the seriousness of his
crimes and the areas in which the Board feels that he must
improve.

An attorney is of little or no help in this process.

Additionally, the Board's rule provides that an inmate may
use "family, friends, professionals, interpreters, case workers,
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and minority representatives" to assist in preparing for Board
hearings.

Utah Admin. Code R671-308 (1992).

If the facts of a

particular case require the assistance of counsel to represent an
inmate at a parole hearing, the rule permits the Board to make
that determination and allow attorney representation.
Admin. Code R671-308 (1992).

See Utah

This determination, however, is

made on a case-by-case basis and is not given as a matter of
right.
On the other side of the balance, the burden on the Board
and the State is tremendous.

First, unlike a sentencing court,

the Board acts in a parens patriae relationship with an offender,
not an adversarial one.

See Beal, 454 P.2d at 626.

See also

Heath v. State, 94 Idaho 101, 482 P.2d 76 (1971), cert, denied,
404 U.S. 1020 (1972); Johnson v. Stucker, 203 Kan. 253, 453 P.2d
35, cert, denied, 396 U.S. 904 (1969).

The Board's objective is

to rehabilitate the offender so that he can become a productive
member of society.

This objective is similar to an

employer/employee relationship in which a supervisor strives to
better the company by improving his or her subordinates.

As

employees improve, the company also improves.
The involvement of counsel in the supervision of an offender
by the Board would greatly impede the effectiveness of the parole
process by placing a wedge between the Board and the offender,
creating an adversarial system not a supervisory one.

Like

sentencing proceedings, the actual dialog between the offender
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and the decision-maker would become distant, ineffective and
routine, making it of little or no value to the Board.
The cost of mandatory counsel at the State's expense during
parole hearings would tax the State's already limited resources.
The Board held 106 2 parole hearings during 1991, and the number
of these hearings is steadily increasing.

See Addendum 2.

Currently, each hearing lasts approximately 20 to 30 minutes.
See Affidavit of Pete Haun (attached as Addendum 3 ) . A
requirement of counsel will most likely increase that time
several fold, and an attorney preparing for a board hearing will
probably need 10 hours of additional time to prepare.
Furthermore, if counsel is required for inmates at parole
hearings, the State will also be forced to provide an attorney to
represent its interests before the Board.

This is because the

Board is a neutral tribunal that takes no part in the conviction
or sentencing of offenders.

Obviously the Board will be unable

to rely solely on the partisan arguments that will be given by
the inmate's counsel.
Along with attorney representation comes costly delays.

As

with the criminal process, attorneys will repeatedly ask for
continuances to prepare for the cases when vacation, other cases
or personal problems (having nothing to do with the Board)
conflict with regularly scheduled hearings.

These delays will

eventually clog the already over burdened calendar of the Board,
slowing the actual time required to make parole decisions.
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Finally, legal stratagem and courtroom antics will be
used by attorneys attempting to sway the Board into positions
more favorable to their client's position.

The parole hearings

will become mini-trials where information is lost in legal
technicalities and procedural rules rather than in an open forum
where the free-flow of communication between the offender and the
Board can occur,
B.

Evidentiary Hearings

As noted, an inmate has no legally recognized right to
parole, but merely a desire to be free from incarceration.

The

risk that a possible parole will be erroneously denied an
offender if an evidentiary hearing is not provided as a matter of
right is slight.
The Board's current rules already permit each inmate to
rebut any information being used by the Board.
Code R671-301 (1992).

See Utah Admin.

If an inmate feels the Board is

considering erroneous information, he may speak on his own behalf
and clarify that point, or he may submit any written
documentation or evidence that is necessary to support his
position before, during and after the hearing.
Code R671-301 & R671-308 (1992).

See Utah Admin.

The Board presently considers

all relevant and reliable information submitted to it by an
inmate or others on his behalf.

See Affidavit of Pete Haun.

Furthermore, under the proposed rules of the Board, which should
become effective in January 1993, inmates may be given an
evidentiary hearing to resolve any disputed facts that
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substantially affect the Board's final decisions.
(proposed modifications to R671).

See Addendum 3

Evidentiary hearings will be

on an as needed basis because most hearings do not involve
disputes as to material facts.
If the Court were to require evidentiary hearings as a
matter of right, the burden on the State and the Board would be
enormous in both time and resources.

As shown in the attached

graphs, the number of parole hearings the Board is now holding
per year is staggering.

See Addendum 2.

Since 19 80, the number

of original and parole grant hearings has increased almost tenfold.

For this reason, the legislature increased the number of

Board members from three to five in 1991.
77-27-2 (Supp. 1992).

See Utah Code Ann. §

But even with the increased staff and the

Board running at full capacity, the number of hearings will most
likely increase over the next few years, because crime and
incarceration are generally on the increase.

See affidavit of

Pete Haun.
Parole hearings are usually allotted 20 minutes per case but
generally run over the allotted time.

If the Court requires full

evidentiary hearings for all parole hearings, it is conceivable
that the time required for these hearing will substantially
increase, essentially decreasing the actual number of cases that
can be heard per year.

As a result, the Board will be forced to

limit the number of times an inmate will be heard and/or lengthen
the number of years an inmate will have to wait prior to
receiving an original or redetermination hearing.
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There is also the problem of who will be required to
represent the State if evidentiary hearings are mandated.

At

present, there are no procedures for holding evidentiary hearings
at original parole hearings, and thus no agency is designated to
represent the State at such hearings.

County prosecutors

certainly are not prepared to take on the additional task of
representing the State at Board hearings, and the Utah Attorney
General's Office is equally understaffed and lacks the proper
funding for such a task.
Another problem with requiring evidentiary hearings as of
right is that the Court must determine exactly what kind of
information may be challenged at such hearings.

Most of the

Board's decisions are based entirely upon the information in the
Board's files and that obtained though communication from the
inmate.

The Board does not rehear the criminal case but relies

on the information set forth in the presentence reports and the
reports submitted by the courts, the prosecutors, trial counsel
and any appointed alienists.

The Board also hears testimony from

the victim and/or the victim's family, as required by statute.
See Utah Code Ann. § 77-27-9.5 (1990).

Such testimony is taken

in the presence of the inmate, unless the victim specifically
requests otherwise.

JEd.

If the victim desires that the inmate

not be present during testimony, the Board will have the inmate
removed from the hearing and will proceed to hear the victim's
testimony in the inmate's absence.

Such testimony is then tape-

recorded and played back to the inmate upon his return.
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JEd. ; see

also Utah Admin. Code R671-203.

The inmate is then afforded an

opportunity to address and refute any statements made by the
victim.
Cross-examination of a victim at a parole grant hearing
submits the victim to possible harassment by the offender and
additional grief.

It also permits the offender to re-victimize

those individuals against whom the crimes were committed.

In

highly emotional cases, such as rape, cross-examination will be
traumatic to the victims and will discourage them from attending
the hearings or testifying before the Board.
Finally, much of the information challenged by inmates
before the Board is contained in documents that were presented to
the sentencing court (i.e., presentence reports, psychological
evaluations and rap sheets).

Under Utah's sentencing system, the

Board should not become the body that resolves disputed facts
that could and should have been corrected before the trial court
during normal sentencing proceedings.

This is especially true in

light of the opportunity for hearing a criminal defendant is
given on any disputed facts being considered by the sentencing
court.

See generally Utah R. Crim. P. 22(a) (1992).

If a

defendant disagrees with the facts contained in the court's
records or the documents being used by the court, he or his
counsel should bring the disputed facts to the sentencing court's
attention prior to the imposition of sentence or shortly
thereafter.

The Board is simply not in a position to correct
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erroneous information used during the sentencing proceedings or
trial.
C.

Access To The Board's Files

The Board's current rules allow an inmate access to all
information in his file that "is not classified as confidential."
Utah Admin. Code R671-303 (1992).

Under the rule, the Board will

provide an inmate copies of the non-confidential documents upon
written request.

If the inmate cannot afford copies, the Board

will make its records available for review by the offender.
Utah Admin. Code R671-303-2 (1992).

See

Contrary to what petitioner

or the amicus briefs allege, these rules have been in place and
in effect since 1987.

Id.

However, with the passage of the new Government Records
Access and Management Act, Chapter 1, Title 63 of the Utah Code
Annotated ("GRAMA"), the Board has revised Rule 671-303.
Addendum 4 (proposed R671-303).

See

The new rule states that the

Board will provide documents in its file in accordance with the
provisions of GRAMA.

JEjd.

Furthermore, the Board will now

provide a summary of all information upon which it bases its
final decision.

JLcl.

The inmate will then be given an

opportunity to respond to that summary and correct any
inaccuracies.

Id.

The Board's old access rules comport with due process by
affording an inmate sufficient procedures to preserve his
interest in not having erroneous information used against him.
But even if the old rules are insufficient, the new rules
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PAUL VAN DAM (3312)
Utah Attorney General
LORENZO K. MILLER (4891)
Assistant Attorney General
Attorneys for Respondents
6100 South 300 East Suite 204
Salt Lake City, Utah 84107
Telephone: (801) 265-5638
IN THE SUPREME COURT OF THE STATE OF UTAH

ROBERT WILLIAM LABRUM,
Petitioner,

AFFIDAVIT OF
WENDY M. WEBB

THE UTAH STATE BOARD OF PARDONS,
H.L. HAUN, Chairman of the Utah
State Board of Pardons, and
TOMMY HOUSE, Warden, Utah State
Prison, Draper Facility,

Case No. 920222

Respondents
STATE OF UTAH
ss
SALT LAKE COUNTY
I, Wendy Michele Webb, under oath state the following to be
true and correct to the best of my knowledge:
1.

I am a citizen and resident of the United States of

America and the State of Utah, and I am over the age of eighteen
(18) years.
2.

I am

employed

by

the

State

of

Utah

as

the

Record

Technician for the Utah Board of Pardons, and I have custody of the
1

Board's business records and parole files concerning inmate Robert
Labrum, USP No. 18352.
3. As of May 14, 1991, I have personally reviewed the Board's
file on inmate Robert Labrum and all records contained in that file
concerning Mr. Labrum.
4.

To the best of my information, knowledge and belief, there

is no indication in the records of the Board that Mr. Labrum ever
requested to review the Board's file concerning him prior to his
original parole-grant hearing in November of 1987.
5.

To the best of my information, knowledge and belief, there

is no indication in the records of the Board that prior to Mr.
Labrum's

original

parole-grant

hearing

he

ever

requested,

in

writing, copies of any of the documents contained in the Board's
file or the documents that would be used by the Board in making a
parole decision in his case.
6.

The first indication in the Board's file on Mr. Labrum

that indicates that he wanted to review the Board's file appears in
a letter from V. Lowry Snow, date March 11, 1992, which asks the
Board to send Mr. Snow its entire file on Mr. Labrum.
7.

I have attached to this affidavit an exact copy of the

above-mentioned letter, which is kept and maintained by the Board

2

in its ordinary course of business activity since the time it was
received by the Board

Dated t h i s / / - ^ d a y of ^' /(.' l^iYlIJCj^

, 1992

••(.<(inriM'tn: Urn
Wendy Midhele Webb

N to me t h i s

/y

d a y of /fof&tvt&A/'

448 EAvT 6400 rClTni

NOTARY PUBLIC
My Commission
Expires:
s s i o n Expi]
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SNOW & JENSEN
*

PROFESSIONAL

IT 1 3 *%

C O R P O R A T I O N

150 NORTH 200 EAST SUITE 203
PO BOX 2747
ST GEORGE LTAH 84771-2747
TELEPHONE (801) 628-3688
TELECOPIER (801) 628-3275

V LOWRY SNOW
CURTIS M JENSEN
LEWIS P REECE
BRUCE C JENKINS

March 11,1992

State of Utah
Board of Pardons
Attn: Laurie
448 East 6400 South, Suite 300
Murray, UT 84107
Re: Robert Labrum, USP#18352
Dear Laurie:
Enclosed you will find a Release on behalf of Robert Labrum in which he
authorizes the Board of Pardons release of all documents and records it has to me.
Please send me your entire file on Robert Labrum. Particularly, I am interested in
receiving a copy of a letter written shortly after his denial of parole and all letters
written after parole hearings pursuant to R655-305 of the Utah Code of Judicial
Administration.
If you have any questions with regard to the above, please contact me.
Very truly yours,
SNOW & JENSEN

(MrV.Lpwry Snow
VLS/nlc
enclosure
pc: Mr. Robert Labrum

RL.13/lI^TOFUT/2iraW

A D D E N D U M

2

PAUL VAN DAM (3312)
Attorney General
LORENZO K. MILLER (5761)
Assistant Attorney General
Attorney for Respondent
6100 South 300 East, Suite 204
Salt Lake City, Utah 84107
Telephone: (801) 265-5638
IN THE SUPREME COURT OF THE STATE OF UTAH
ROBERT LABRUM,

:

Petitioner/Appellant, :
v*

:

UTAH BOARD OF PARDONS, et al.,

:

AFFIDAVIT OF
CHRIS MITCHELL
Case No. 920222

Respondents/Appellees.:
STATE OF UTAH

)
)
COUNTY OF SALT LAKE )

ss.

I, Chris Mitchell, under oath state the following to be
true and correct to the best of my knowledge.
1.

I am over eighteen years of age and am a citizen of

the United States.
2.

I am currently and have been since 1986, employed

as the Director of Planning and Research for the Utah Department
of Corrections.
3.

I have personal knowledge of the matters addressed

in this affidavit.
4.

On or about November 3, 1992, I prepared a graph

defining the hearing activities of the Board of Pardons from 1980
to the present.

These hearing activities include the total

number of original and rehearings, special attention hearings,

parole violation hearings, recision hearings, terminations and
warrants.

See Attached.
5.

On or about November 12, 1992, I prepared a graph

defining the total number of original hearings and rehearings
conducted by the Board of Pardons from 1980 to present.

See

Attached.
6.

The graphs were compiled from information obtained

from the Department of Corrections Offender Tracking Database
(OBCIS).
7.

The OBCIS database contains information recorded by

the Board of Pardons in tracking the status of offenders
incarcerated by the State of Utah.
8.

The documents attached to this affidavit, are true

and correct depictions, as reported in the OBCIS database, of the
activities conducted by the Board of Pardons from 1980 to
present.
DATED this

/?

day of November, 1992.

CHRIS MITCHELL
SUBSCRIBED AND SWORN before me this /3/"6 day of
November, 1992.

1 *.;*>< ^ J , ( ? i ' > ? L C >
NOTARY"PUBLIC
Residing atvJSalt Lake
County
My Commission Expires:
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The Board of Pardons has joined
with Corrections in an attempt
to control criminal activity in
parolees by strictly enforcing
the conditions of parole.
The result of these policy
changes has been to increase
the number of parole violation
hearings by 1 1 7 % since 1 9 8 7 .
Recision
hearings
have
increased by 8 3 % since 1 9 8 9
and are an indication of the
problems associated with an
increased inmate population.
Warrant
requests
have
increased steadily over the last
several years.
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These increases in hearings
have cumulatively overwhelmed
the current Board staff and are
now interfering with scheduling.
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HEARING ACTIVITY
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PAUL VAN DAM (3312)
Utah Attorney General
LORENZO K. MILLER (57 61)
Assistant Attorney General
Attorneys for Respondents
6100 South 300 East Suite 204
Salt Lake City, Utah 84107
Telephone: (801) 265-5638
IN THE SUPREME COURT OF THE STATE OF UTAH

ROBERT WILLIAM LABRUM,
AFFIDAVIT OF
H. L. "PETE" HAUN

Petitioner,

THE UTAH STATE BOARD OF
PARDONS, H.L. HAUN, Chairman of
the Utah State Board of
Pardons, and TOMMY HOUSE,
Warden, Utah State Prison,
Draper Facility,

Case No. 920222

Priority No. 13
Respondents
STATE OF UTAH
ss
SALT LAKE COUNTY
I, H. L. "Pete" Haun, under oath state the following to be
true and correct to the best of my knowledge:
1.

I am a citizen and resident of the United States of

America and the State of Utah, and I am over the age of eighteen
(18) years.
2.

I am currently Chairman of the Utah Board of Pardons and

have serving in this capacity since May 1, 1989 when I was
appointed to the Board.
3.

As Chairman, it is my duty to oversee the daily

operations of the Board and to coordinate its business
activities.
4.

I have a full understanding of the proceedings which

take place before the Board, including but not limited to the
administrative and financial burdens placed upon the State in
operating a parole system.
5.

I am personally acquainted with the financial resources

of the Board and the complexities of obtaining additional
resources from the State.
6.

During my service with the Board, I have personally

conducted hundreds of original parole hearings and rehearings,
and I have participated in hundreds of others.
7.

During the past three and a half years that I have been

with the Board, I have seen a drastic increase in the number of
hearings the Board must conduct each year in order to properly
review the inmate cases.
8.

The increase in parole hearings has forced the Board to

sit single member hearings, rather than in panels; it has
required the Board work outside of the office and take work home;
and it has forced the Board to hire additional support staff to
accommodate the additional paperwork and administrative tasks
that each parole hearing requires.
9.

(see attachments)

In the last seven years alone, the Board has had to

double its over-all staff just to keep abreast of the increased
number of hearings.
2

10.

Presently, inmates are afforded one original parole

hearing before the Board to determine an appropriate period of
incarceration.

If a parole date is not set at that time, the

Board will determine a date upon which a rehearing will be held.
11.

Parole hearings are scheduled on a minimum 20~minute

interval per hearing, but generally last 20 minutes or more.
12.

Complex cases are given more time and will continue as

long as necessary to complete the hearing.
13.

Attached to this affidavit are the Board's 1992

proposed amendments to R671 of the Utah Administrative Code.
14.

These proposals have been sent out to rulemaking as of

this date and will be published in accordance with law.
15.

The Board anticipates that these proposed rules will

pass public comment and scrutiny and will become effective on or
before January 1, 1993.
16.

The Board presently considers all relevant and reliable

information submitted to it by inmates and other when making
parole determinations.
17.

In 1991, the legislature increased the number of full-

time members of the Board to accommodate the increased case load
of the Board.
18.

But even with the increase in board members and staff,

it is my opinion that the Board is operation at full capacity.
19.

Any additional case load in parole hearings will

require more support staff and either additional full-time board
3

members or hearing officers.
20.

A standard board file may contain any or all of the

following documents: presentence investigation reports;
psychological reports; prison disciplinary reports containing
confidential informant names and information; incident reports
containing confidential informant names and information; letters
from the public at large; letters from the victim; letters from
the victim's family; letters from the inmate; letters from the
inmate's family and friends; progress reports from the prison
and/or correctional staff, including case-worker reports;
petitions from the public, both pro and con; letters from
neighbors or relative of the victim and/or inmate; Board staff
recommendations; Board member notes and packets, including
personal notes and recommendations; AP&P reports; AP&P
recommendations; parole violation reports; parole violation
informations; warrant requests by AP&P or other law enforcement
agencies; interstate detainers or other detainer requests;
chronological reports from the prison; prosecutor
recommendations; sentencing court recommendations by the
sentencing court judge; defendant's counsel recommendations or
correspondence; all Board orders, parole agreements, disposition
forms, and hearing results; transcripts of court proceedings;
transcripts of prior Board hearings; judgment and commitment
orders; rap sheets; NCIC reports; correspondence from law
enforcement officials involved in the case; police reports; and
4

Board work-sheets explaining the case to the Board members
v A"
Dated this ,& day of November, 1992.
W

,X, &dd^^

H.'L. "Pete" Haun

SUBSCRIBED AND SWORN to me this y^/day of November, 1992
1

NOTARY PUBLIC

^

Residing at //< //..?i.

f

My Commission Expires:
fr- r » a a sra ram i
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THE ROLE OF THE BOARD OF PARDOMS

UTAH DEPARTMENT OF CORRECTIONS

The Board of Pardons is
responsible for offenders who have
been sentenced to the custody of
Corrections for confinement.
The Board acts as the agency who
measures progress during the
incarceration phase of an offenders
sentence. In addition, the Board
makes the decision for release
from prison, the conditions ol
parole supervision and finally the
release from parole.
The Board of Pardons is created by the Utah State Constitution. The
members of the Board are appointed by the Governor with the consent
of the Senate. The terms of office are provided by statute.
The Board of Pardons, by majority vote and upon other conditions as
provided by statute, may grant parole, remit fines, forfeitures and
restitution orders, commute punishments, and grant pardons after
convictions, in all cases except treason and impeachments, subject tc
regulations as provided by statute.
The proceedings and decision of the Board, the reasons therefore ir
each case, and the dissent of any member who may disagree shall be
recorded and filed as provided by statute with all papers used upon the
hearing.
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GROWTH IN INMATE AND PAROLE POPULATIONS
1 9 8 0 Through 1 9 9 6
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•

The Board of Pardons workload is directly related to the size of the
offender population over which it has jurisdiction.

•

Since 1 9 8 0 , this population has grown by 3 , 3 9 2 offenders or 190%.

•

Between 1 9 9 2 and 1 9 9 6 , the offender population is projected to
grow by another 49%.

•

Before the end of FV94, the current population will increase by 26%.
This growth, in combination with travel and new information
disclosure requirements (GRAMA), will place demands on the Board
that are beyond the reasonable capabilities of existing staff.

•

By hiring additional support staff, the Board of Pardons can address a
large portion of this increased workload demand.

Utah Board of Pardons
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INMATE DEMOGRAPHICS
October 23, 1992

•

A recent review of the criminal records of the inmate population shows
that about 65.5% of them have an adult conviction in Utah for a violent
offense.

•

The Board of Pardons defines second degree burglars (house breakers)
and second degree drug offenders as violent criminal. If these two
categories of offenders are considered in the calculation of the total
percent of violent offenders, the percent of inmates who show an adult
conviction for a violent offense would be 73.4%.

•

The average inmate has 8.65 adult arrests and 7.68 juvenile referrals.

•

The average Utah inmate has had 5.17 adult convictions.

•

First time inmates have generally committed a very serious offense or
have extensive juvenile records.

A
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PAROLE RECIDIVISM
1980 Through 1991
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in 1985, 53% of the parolees who were returned to prison did so on a
violation of their conditions of parole agreement, while 4 7 % who
returned did so on a new sentence. The fact that half the parolee
returns to prison were for new offenses was of great concern to the
Board of Pardons.

•

in contrast, in 1 9 9 1 , 85% of the parolees who returned to prison did
so on a violation of their conditions of parole agreement, while only 15%
returned on a new sentence.

•

There has been a steady increase in the percent of parolees who are
sent back to the prison for either a violation of the conditions of their
parole or for a new offense. There were 37.0% in 1 9 9 1 , compared to
13.6% total returns in 1982.

•

Since Utah State Courts only select the most serious offender for prison
commitments, the parole population in Utah poses a greater risk to the
community than would be experienced in a State with a higher
incarceration rate.

•

Recognition of the seriousness of Utah's parole population was one of
the major reasons for the Board of Pardons and the Department of
Corrections collaborating on a strict "conditions of parole" policy.
t
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REDUCTION IN SERIOUS CRIME BY STRICT
ENFORCEMENT OF PAROLE CONDITIONS
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•

Since 1985, the Board of Pardons and the Department of Corrections
have made a concerted effort to control criminal activity by parolees
through strict enforcement of conditions of parole. This results in many
offenders returning to prison for failure to comply with conditions.

•

However, offenders who return for failure to follow conditions of parole
spend much less time in prison than offenders receiving new
commitments for new offenses, 7 months vs. 2 6 months. Because of
this difference, prison beds have actually been saved by the policy ol
strict parole enforcement.

•

If the number of new crimes committed by parolees had continued tc
grow at the same rate as in 1 9 8 2 to 1 9 8 6 , 6 0 2 additional nevi
conviction commitments to prison would have occurred, with prisor
stays of 26 months.

•

With the policy of strict enforcement, the Board of Pardons and the
Department of Corrections believe they have prevented an estimatec
6 0 2 offenses, prosecutions, and convictions and saved an estimatec
6 7 6 beds.
{
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HEARING ACTIVITY
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HEARING ACTIVITY
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GROWTH IN OFFENDERS. WORKLOAD. AND STAFF
1 9 8 8 Through 1992

Percent
Growth
1988
To 1 9 9 2

•

Between FY'88 and FY'93, Board of Pardons staff has increased by
6 5 . 0 % while the offender population has grown by 79.6%.

•

While it appears that workload has only increased by 71.8%, the Board
of Pardons has taken several measures to reduce the amount of
scheduled hearing time.

•

For example, the Board has extended the amount of time inmates must
serve prior to appearing for their original parole hearing. Inmates with
5-to-life sentences are not heard until they have been incarcerated three
years, rather than one year.

•

One of the primary reasons for the new staff requests is to remove the
three year minimum requirement on 5-to-life cases. This will allow
inmates to access programming and treatment systems and helf
reduce the pressure on limited bed space.

s
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SAVINGS OF INTERNSHIP PROGRAM
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The Board of Pardons has requested funding for three student interns
to provide work support enabling staff to focus their energy and
expertise.
This program would help address the increased workload associated
with increases in offender populations.
The use of interns would reduce the need for additional full-time staff
and provide needed services at a lower cost.
The graph above gives a comparison between the cost of hiring 3 parttime interns and one additional case analyst, as proposed in the Board
of Pardons budget request, versus hiring 2 additional case analysts.
The internship program would save over $ 1 0 , 0 0 0 annually and would
provide an additional 1,032 hours of work per year.

n

Utah Board of Pardons
Nov. 3rd, 1992

OFFENDERS UNDER 5-TO-LIFE SENTENCES
Impact on Board Workload, Inmate Population and Programming

•

Currently, the Board of Pardons is waiting 3 years before hearing
offenders who have been sentenced on 1st Degree (five-to-life)
offenses.

•

This hearing schedule was primarily established to reduce the
workload on the Board of Pardons.

•

At this time, there are 7 0 5 offenders in prison who are sentenced
under a 5-to-life penalty. Of the 7 0 5 cases, 8 1 % have not received a
parole date. There is a backlog of 1 7 2 First Degree offenders who
have not had a Board hearing after over a year of incarceration. This
backlog will increase as the number of offenders admitted to prison
increases.

•

If an offender has not been heard by the Board of Pardons they do
not receive a projected parole date. Without a Board hearing,
offenders are excluded from several important things, including:
•
•
•
•

They are not work-eligible
They cannot access most institutional programs
They do not receive treatment therapies
They do not get classified

•

In addition, 3 years of no programming or therapy is certainly
damaging to an inmate's overall rehabilitation. Victims have also
expressed concern that offenders are not receiving any type of
rehabilitation during the first three years of their incarceration.

•

By hiring additional support staff, the Board of Pardons can begin to
hear these cases within the first year of commitment. This will
improve the offender's institutional adjustment and will also reduce
the pressure on limited prison beds by identifying offenders who may
be eligible for parole prior to three years from commitment.

1

PROPOSED AMENDMENTS TO R671
OF THE UTAH ADMINISTRATIVE CODE

R655-101 [Policico]Rules
[R655-101-1—rolicy]
Board of Pardons rules shall be processed according to state
rulemaking procedures• The Board shall determine if the rule is to be
submitted through the regular rulemaking or emergency rulemaking
procedure. Rules shall then be distributed as necessary.
Any error, defect, irregularity or variance in the application of
these rules which does not affect the substantial rights of a party may
be disregarded.
Rules are to be interpreted with the interests of
public safety in mind so long as the rights of a party are not
substantially affected.
[Any—reference—±n—this—manual—to—"policy"—ea?—"policies"—and
"procedure(s)" shall be interpreted to mean "rulc(G)" as defined in the
Administrative Rulemaking Act.]
KEY:
1992

pardons

UTAH ADMINISTRATIVE CODE, MAY 1, 1991.

77-27-2
77-27-9
63-46a

R655-201
[Calendaring ]Original Parole Grant Hearing[s] Schedule and
Notice
[R655-201-1 Policy]
[it—is—the—policy—e£—the—Board,—consistent—with—Utah—law,—to
establish a date upon which an offender shall be released or upon which
his case shall be considered w] Within six months of an offender's fhis]
commitment to prison the Board will give notice of the month in which
the inmate's original hearing will be conducted, A minimum of one week
(7 calendar days) prior notice will (should) be given regarding the
specific day and approximate time of such hearing.
[R655-201-2—rroceduro]
An inmate who is serving up to a life sentence [af*£—whe—was
committed to the prison on or after June 1, 1088,] will be eligible for
a hearing after the service of three years [ef—his—sentence] .
[An
inmate who is serving up to a life sentence and who was committed to the
prison prior to June 1,—1088, will be eligible for a hearing after the
service of one year of his sentence.]
An inmate who is serving a sentence of up to fifteen years [and who
was committed to the prison on or after June 1, 1088, ] will be eligible
for a hearing after service of nine months [ef—his—sentence] .
[An
inmate who—is—serving a sentence of up to—fifteen years—and who was
committed to the prison prior to June 1,—1088,—will be eligible for a
hearing after the service of six months of his sentence.]
An inmate who is serving a sentence of up to five years or less
will be eligible for a hearing after the service of ninety days[ of his
sentence].
Excluded from the above provisions are inmates who are sentenced to
death. [ Fes?—death—sentence—inmates,
see—the—Board's—policy—an
Commutation Hearings, No.—3.12 . j
An inmate may petition the Board to calendar him/her at a time
other than the usual times designated above or the Board may do so on
its own motion. A petition by the inmate shall set out the exigencies
which give rise to the request. The Board shall notify the petitioner
of its decision in writing as soon as possible.
[The Board may elect to have an individual Board Member hold any
type of hearing provided for in these rules and make interim decisions
to be subsequently reviewed and voted on by the full Board.]
KEY:
1992

restitution, government hearings, parole
77-27-2
77-27-5
77-27-7
77-27-11

R655-202 [Offender ]Notification of Hearings to Offenders and Public
[R655-202-1—Policy]
An offender shall be notified at least seven calendar days in
advance of any hearing where personal appearance is involved, except in
extraordinary circumstances, and shall be specifically advised as to the
purpose of the hearing.
[R655-202-2—Procedure
A-* For hio—initial parole grant hearing,—an offender—shall be
notified of the month of his hearing within 60 days after commitment to
prison.
At—least—seven—days—in—advance—ef—any—hearing—±&—which—a
personal appearance—is—involved,—the offender shall be given written
notice—af—the—day—and—purpose—&£—the—hearing.
£]I.n extraordinary
circumstances, [a-]the hearing may be conducted without the seven day
notification, or the offender may waive this notice requirement.
[B-J-] Board calendars and materials are prepared in advance and,
when possible, notice of original hearings, rehearings and parole
revocation hearings are published in [the]a newspaper of general
circulation [at—least] four days in advance of the hearings. [This
procedure—is—in—correlation with—the policy—en—Calendaring—Original
Parole Grant Hearings,—#201.] A public notice of personal appearance
hearing will also be posted one week in advance at the Board of Pardons
office.
Open public hearings are regularly scheduled by the Board at the
various correctional facilities throughout the state. The Board will
convene a weekly open public meeting at its offices after providing
proper notice.
KEY:
1992

government hearings

UTAH ADMINISTRATIVE CODE, MAY 1, 1991.

77-27-7
77-27-9
77-27-11

R655-203 Victim Input and Notification
[R655-203-1 Policy]
[The—Board—e£—Pardons—shall—be—provided—with—a-H—available
information concerning the impact the crime may have had upon the victim
eae—fehe—victim's—family—including,—bufe—nefe—limited—fee—fehe—criteria
outlined in Section 64-13-20(4), U.C.A., 1053.j
[R655-203-2—Procedure]
[In accordance with Corrections Field Operations'—Victim Impact
Policy, all presentence reports shall contain victim impact information.
In all cases where a presentence report has not been provided,—and a
victim—ie—involved,
such—information—shall—be—included—i«—fehe
post-sentence report,—or the probation/parole violation report.
At the time the offender is scheduled to be heard by the Board,—a
letter shall be sent to the victims at the—last known address. The
letter—shall—contain:
The—date,—place—a**d—estimated—time—ef—fehe
inmate's hearing; all offenses involved; a clear statement of the reason
for the hearing;—the address and telephone number of the Board office
where further information may be obtained; an explanation that hearings
a*e—open—public—meetings;—that—input—from victims—er—their—family
members—should be provided—in writing,—preferably—i«—advance—ef—fehe
hearing; and that oral testimony at the hearing will also be permitted
but will be subject to rules adopted by the Board governing victims'
testimony.
Victims wishing to make an oral statement prior to the hearing will
be given the opportunity to meet with the Board of Pardons Administrator
ea?—a—Hearing—Officer—a**d—have—fehe—statement—tape—recorded.
Such
statements will be limited to ten minutes in length.—The recording will
then—be—reviewed—by—Board—members—prior—fee—fehe—hearing—fer—fehe
offender.j
Pursuant to statute, the Department of Corrections shall provide
the Board of Pardons with all available information concerning the
impact a crime may have had upon the victim or victim's family. Also,
the prosecutor of the case shall forward to the Board a victim impact
statement referring to physical, mental or economic loss suffered by the
victim or victim's family.
In accordance with statute victims shall be allowed to testify
before the Board of Pardons at original parole grant hearings,
rehearings
and
applicable
parole
violation
and
rescission
hearings.Victims shall be given timely notice, delivered to their last
known address, of the place and time of the hearing.
A victim is defined as an individual, of any age, against whom an
offender committed a felony or class A misdemeanor offense for which the
hearing is being held. If a victim does not wish to give testimony or
is unable to do so, a designee may be appointed to speak on their
behalf. Family may testify if the victim is deceased as a result of the
offense or if the victim is a child.
Oral testimony at hearings shall be limited to five minutes in
length per victim or designee. If family testifies, testimony should be
limited to one family representative from the marital family (i.e.
spouse or children) and/or one family representative from the
nuclear/extended family (i.e. parent, sibling or grandparent). Under

exceptional or extraordinary circumstances a victim may formally
petition the Board to request additional testimony.
If requested by the victim, the victim may present testimony during
the hearing outside the presence of the offender. The offender will be
excused from the hearing room so that the victim can give testimony.
The victim's testimony will be recorded.
At the conclusion of the
testimony, the offender will be returned to the hearing room and the
Board will play the recorded testimony to allow the offender to respond
to the victim's testimony.
Victims unable to attend the hearing and/or wishing to make an oral
statement prior to the hearing must contact the Board of Pardons
Administrator or Victim Coordinator at least three weeks in advance so
that they may have their statement recorded.
A victim or designee, who is appearing at a hearing where
photographic equipment is being used by the media, may request the Board
to instruct the media to not photograph or video the victim.
Victims who want to testify are asked to notify the Board three
weeks in advance of the hearing so that appropriate arrangements can be
made and time allocated for the presentations. victims or designees
should bring a written copy of their remarks to the hearing or send a
copy to the Victim Coordinator for the Board file.
If more than four victims want to speak at the same hearing, the
hearing may need to be rescheduled to accommodate the extra time require
to hearing all the testimony. If Board business is not concluded by
5:00 p.m. on a hearing day, all remaining hearings may be rescheduled
and visitors may have to return.
Victims may contact the Board of Pardons, after any parole hearing,
for information concerning the outcome of that hearing. Victims are
advised that they may also contact the Utah State Prison Records Unit
Supervisor for information on other types of offender releases.
KEY: victims of crimes
1992
77-27-5
77-27-9
77-27-9.5
77-27-13 (5)
64-13-20 (4)

R655-204 Pending Charges
[R655-204-1—Policy]
[It is the policy of the Board of Pardons to consider continuing an
original parole grant hearing, rehearing, or rescission hearing pending
the resolution of felony or misdemeanor charges.]
[R655-204-2—Procedure]
[Following notification of pending charges,—the Board of Pardons
will—consider—the—gravity—ef—the—charges—a**d—determine—whether—fee
continue the hearing pending the outcome of those charges.—If the Board
determines—that—the—charges—a^e—af—sufficient—gravity to warrant—a
continuance, the offender will be notified in writing that his hearing
has been continued and the reasons for doing so.
When the Board is notified that the charges have been resolved, the
following procedure will bo used in scheduling subsequent hearings:
Original—Parole—Grant——The—offender's—hearing—date—will—be
scheduled as soon as practicable and will be measured from the earliest
date of commitment based on the highest degree of crime for which he has
been committed.—When the resolution of the charges extends beyond the
length of the period determined by the highest degree—ef—crime,—the
hearing will be rescheduled as soon as practicable after notification of
the resolution of the charges.
Rchcarings and Rescissions - The hearing will be scheduled as soon
as practicable after notification of the resolution of the charges.]
It is the policy to the Board of Pardons to consider continuing an
original parole grant hearing, parole violation hearing, rehearing or
rescission hearing pending the resolution of felony or misdemeanor
charges. When determining a continuance, the Board will consider the
gravity of the new charges, whether the date has been set for trial,
whether the presentence or post sentence reports have been completed, or
any other information that could address the pending charges.
If the Board determines that pending charges warrants a continuance
of a hearing, the offender will be notified in writing that his/her
hearing has been continued and the reasons for doing so. When the Board
is notified that the charges have been resolved, the hearing will be
rescheduled as soon as practicable.
KEY:
1992

government hearings
77-27-7
77-27-11
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R655-205 Credit for Time Served toward Expiration of Sentence
R655-205-1 Policy Rule
[Effective—July—IS-,—1QS7,—an—offender—shall—be—granted—credit
toward—imprisonment—fea?—any time—spent—in—official—detention—on the
egjfcgc of commitment prior to the date sentence was imposed^,—with the
following exceptions!
-£3r)—Offenses which were considered by the Board for the first time
prior to July 15, 1087;
•£3-) Time served solely as a condition of probation;
-(-3-)—Time spent in detention out of state awaiting return to Utah,
Credit for time served shall also be granted toward imprisonment
whom
-{-!-)—A conviction is set aside and there is a subsequent commitment
for the same criminal conduct;
-£2-)—A commitment is made to the Utah State Hospital pursuant to a
"guilty and mentally ill" conviction;
-f3-) Up—te—i&G—days—a^e—Time—is—served pursuant—te—diagnostic
commitments.
R655-205-2—Procedure
Time served in the above referenced categories shall be noted in
reports to Board members by Board staff.—After the Board determines the
number—of months—te—be—served to—release,—the—amount—©f—time—to—be
credited shall be deducted and the release date set accordingly.
If no record of official detention time is in the Board file,—it is
presumed that—none was—served. £€—the offender desires—credit,—the
burden is on the offender to request it and provide certified copies of
records supporting his request.]
It is the policy of the Board of Pardons to grant credit toward
imprisonment and final expiration f sentence for any time spent in
official detention on the crime of commitment. This would include such
official detention as jail time, commitment to diagnostic evaluations,
commitment to the state hospital, or any detention of liberty based on
the crime of commitment.
Credit for jail time as a condition of
probation will also be granted toward expiration of sentence; however,
the guidelines for release may be calculated from the date of prison
commitment.
Time served shall be noted in reports to the Board. If no record
of official detention time in is the Board file, it is presumed that
none was served. If the offender desires credit, the burden is on the
offender to request it and provide certified copies of official records
to support the request. No time will be credited while an offender is
on absconsion, detained on another charge, or does not have liberty
taken.
On anything less than a life sentence, the sentence expiration date
shall be the date the judge signed the commitment order, plus the
maximum number of years in the sentence, minus any credit for time
served, plus any time tolled due to escape or absconsion, minus one day.
Sentence expiration dates shall be reflected on disposition forms,
orders of parole and noted in reports to Board Members.
KEY: capital punishment, prison release, parole, government hearings
1988
77-27-7
52-4-5(3)
77-19-7

R655-3Q1 Personal Appearance
[R655-301-1—rolicy]
[It is the policy of the Board of Pardons that all offenders shall
have a personal appearance before the Board/ unless waived prior to a
final decision to release.
R655-301-2—Procedure]
By statute, the Board or its designee is required to see each and
every offender in at least one hearing• [This usually occurs at the
offender's—initial—hearing.
However,—by policy,—the—Board—requires
personal—appearances—§ei?—rchcarings—i-n—cases—when—a—date—was—nefe
established,—£ei?—rescission—hearings,—aftd—fo^—parole—revocation
hearings.—]In rehearings, the offender is afforded all the rights and
considerations afforded in the initial hearing except as provided by
other Board [policies] rules because the setting of a parole date is
still at issue. In rescission hearings and parole revocation hearings,
a personal appearance is mandatory unless waived. [The offender is also
given adequate notice—of such hearings—so that he may prepare. The
hearing—±s—conducted—in—such—a—manner—to—minimize—distractions—a«d
facilitate offender input.]
An offender has the right to be present at a parole grant,
rehearing, rescission, or parole violation hearing if s/he is within the
state (UCA 77-27-7) . The—offender has—the right—fee—be—present—afe
hearings—conducted by a Board hearing officer. The offender He may
speak on his/her own behalf, present documents, ask, and answer
questions. In the event [A]an offender [whe] waives this right, or
refuses to personally attend the hearing [shall—be advised that] the
Board may proceed with the hearing and a decision may be made in his/her
absence.
If an offender is being housed out of state [he may waive ]the
right to a personal appearance may be waived. The waiver [shall] should
be in writing and witnessed by a staff member at the institution where
the offender is housed. A written waiver shall be voluntary. The
original copy of the waiver is to be forwarded to the Board and retained
in the offender's file.
If the offender [refuses] chooses not to waive the appearance, any
of the following [four] five alternatives [shall] be utilized at the
discretion of the Board in conducting the hearing:
1. Request the Warden to return the offender to the state for the
hearing.
2. A courtesy hearing may be conducted with the consent of the
offender by the paroling authority or jurisdiction where he is housed.
A request along with a complete copy of Utah's record shall be forwarded
for the hearing.
All reports, a summary of the hearing, and a
recommendation shall be returned to the Utah Board for final action.
3. An individual Board member may travel to the jurisdiction and
conduct the hearing, record the proceeding, and make a written record
and recommendation for the Board's final decision.
4. [Send a]A Board hearing officer may be sent to conduct the
hearing, record the proceeding and make a written record and
recommendation for the Board's final decision.
5. A hearing may be conducted by way of conference telephone call
with the consent of the offender.

KEY:
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R655-302 News Media and Public Access to Hearings
[R655-302-1—Policy]
According to state law and subject to fairness and security
requirements, Board of Pardons hearings shall be open to the public,
including representatives of the news media•
[R655-302-2—Procedure]
LIMITED SEATING. When the number of people wishing to attend a
hearing exceeds the seating capacity of the room where the hearing will
be conducted, priority shall be given to:
1. Individuals involved in the hearing
2. Victim(s) of record.
3. Up to five people selected by the victimfs) of record.
4. Up to five people selected by the offender
[•3-^-]5_i_ Up to five members of the news media as allocated by the
Board Administrator (see RESERVED MEDIA SEATING)
[4^-]iL_ Members of the public and media on a first-come, first
served basis.
SECURITY AND CONDUCT. All attendees are subject to Prison security
requirements and must conduct themselves in a manner which does not
interfere with the orderly conduct of the hearing.
Any individual
causing a disturbance or engaging in behavior deemed by the Board to be
disruptive of the proceeding may be ordered to leave and security
personnel of the prison may be requested to escort the individual from
the premises.
EXECUTIVE SESSION. Executive sessions are closed sessions with no
access.
No filming, recording or transmitting of executive session
portions of any hearing shall be allowed.
NEWS MEDIA EQUIPMENT.
Subject to prior approval by the Board
Administrator or the Board (see APPROVING EQUIPMENT), the news agency
representatives shall be permitted to operate photographic, recording or
transmitting equipment during the public portions of any hearing. When
more than one news agency requests permission to use photographic,
recording or transmitting equipment, a pooling arrangement may be
required.
When it is determined by the Board Administrator or the Board that
any such equipment or operators of that equipment have the potential to
cause a disturbance or interfere with the holding of a fair and
impartial hearing, or are causing a disturbance or interfering with the
holding of a fair and impartial hearing, restrictions may be imposed to
eliminate those problems.
Photographing, recording and transmitting the image of a person
testifying before the Board may be prohibited by the Administrator or
Board when in its judgement, one of the following situations exist:
1. When doing so would significantly add to the psychological or
emotional trauma of the victim or witness such that the completeness and
truthfulness of the testimony is likely to be affected.
2. When doing so would significantly add to the risk of harm to an
informant or undercover officer testifying before the Board.
3. When doing so would impinge on the integrity of the proceedings
of the Board.

PRIOR APPROVAL,
News media representatives wishing to use
photographic, recording or transmitting equipment or to be considered
for one of the five reserved media seats shall submit a request in
writing to the Board Administrator. Such requests must be submitted in
compliance with the policy and procedures of the Department of
Corrections fat leapt 48 hours in advance of a regularlv scheduled Board
of Pardons hearing and at least one week in advance of a Commutation
Hearing]. If requesting the use of equipment, the request must specify
by type, [brand and model ]all the pieces of equipment to be used.
APPROVING EQUIPMENT.
If the request is to use photographic,
recording or transmitting equipment, at least [S4].48. hours prior to a
regularly scheduled hearing and 96 hours prior to a Commutation Hearing,
it shall be the responsibility of a representative of the news agency
making the request to confer with the Board Administrator to work out
the details.
If the Board Administrator is unfamiliar with the
equipment proposed to be used, he may require that a demonstration be
performed to determine if it is likely to be intrusive, cause a
disturbance or will inhibit the holding of a fair and impartial hearing
in any way. If the Board Administrator or the Board determines that
such may occur, it may be required that the equipment be modified or
substituted for equipment that will not cause a problem or the equipment
may be banned.
Video tape or "on air" type cameras mounted on a tripod and still
cameras encased in a soundproof box and mounted on a tripod shall be
deemed to be approved equipment.
If the equipment is approved for use at a hearing, its location and
mode of operation shall be approved in advance by the Board
Administrator and it shall remain in a stationary position during the
entire hearing and shall be operated as unobtrusively as possible.
There shall be no artificial light used.
If there is more than one request for the same type of equipment,
the news agencies shall be required to make pool arrangements, as no
more than one piece of the same type of equipment shall be allowed. If
no agreement can be reached on who the pool representative will be, the
Board Administrator shall draw a name at random. All those wishing to
be a pool representative must agree in advance to fully cooperate with
all pool arrangements.
RESERVED MEDIA SEATING.
If there are fewer than four other
requests received prior to the deadline, the request shall be approved.
If more than five requests are made, the Board Administrator shall
allocate the seating based on a pool arrangement. Each category shall
select its own representative(s) . If no agreement can be reached on who
the representative(s) will be, the Board Administrator shall draw names
at random. All those wishing to be a pool representative must agree in
advance to fully cooperate with all pool arrangements.
One seat shall be allocated to each of the following categories:
1. Local daily newspapers with statewide circulation
2. Major wire services with local bureaus
3.
Local television stations with regularly scheduled daily
newscasts
4. Local radio stations with regularly scheduled daily newscasts
5. Daily, weekly or monthly publications (in that order) located
in the area where the criminal activity took place.
6.
If the requests submitted do not fill all of the above

categories, a seat shall be allocated to a representative of a major
wire service with no local bureau or a national publication (in that
order)•
If seats remain unfilled, one additional seat shall be allocated to
the categories in the above order until all seats are filled. No news
agency shall have more than one individual assigned to reserved media
seating unless all other requests have been satisfied.
VIOLATIONS. Any news agency found to be in violation of this
policy may have its representatives restricted in or banned from
covering future Board hearings.
KEY:
1992

news agencies
77-27-5

R655-303 Offender Access to Information
[R655-303--1 Policy]
For any hearing at which an offender is entitled to a personal
appearance, the [Anl offender shall be provided a general summary either
orally or in writing of any fhavo access to all! information on which
the Board intends to rely in making its decision, ["relating to hio case
eft—which—parole—decisions—a^e—made—except—that—which—i-s—claooif icd
confidential.]
Upon request and in accordance with Chapter 1, Title 63, Government
Records Access and Management Act, the Board shall provide an offender
with a copy of public or private records in its files that it uses in
making a decision in the offenders case.
[R655-303-2 Procedure]
[Ail—material—submitted—fee—the—Board,—except—that—which—is
specif ically—claooif icd—as—confidential,—shall—be—available—to—be
reviewed with the offender.]
[¥he—Board may—review the—offender's—record—and—cover—areas—e£
concern during the hearing. The offender may comment,—clarify issues
and ask questiono at the hearing.
Upon—written—request—from—the—of fender,—copies—ef—requested
information—net—classified—as—confidential—shall—be—provided—at—the
offender's expense.]
The offender shall have the opportunity to respond to the summary.
If the offender alleges a factual inaccuracy in any of the
summarized
information,
the
Board
shall, as
to
each
matter
controverted,that would materially affect the Board's decision,
fl) make a finding as to the allegation or
(2) make a determination that no such finding is necessary because
the matter controverted will not be taken into account in the
Board's decision.
KEY:
1992

inmates' rights
63-2-85.3
63-2-85.4

R655-3 04 Board Hearing Record
[R655-304 1—Policy
The Board shall cause a record to be made of all proceedings.
R655-304-2—Procedure]
A record (verbatim transcript, tape recording or written summary)
shall be made of all hearings. The record shall be retained by the
Board for future reference or transcription upon request at cost.
[However,—e]Copies may be provided at no cost to the petitioner in
accordance with UCA 77-27-8 (3). [The record shall be retained for as
long ao the offender is under sentence.]
KEY:
1992

government hearings
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R655-305 Notification of Board Decision
[R655-305-1 Policy]
The offender will be notified verbally immediately after the
hearing of the action taken or that the Board has taken the matter under
advisement.
The action shall, thereafter, be supported in writing
signed by the [Administrator—©a?—other—staff] hearing officer in
attendance at the hearing.
[R655-305-2—Procedure]
At the time the foffender1 inmate appears before the Board, [he is
notified—verbally—e€—the—decision. ]the Board shall summarize the
information considered in reaching its decision. The offender will be
given a reasonable opportunity to respond to any information the Board
is considering. If the offender asserts that information considered by
the Board is not correct, he may present documentation, affidavits or
other information to disprove the fact in dispute.
The Board may continue the hearing to allow for submission of such
information. The Board shall consider any information obtained at the
hearing or supplied by the offender.
The decisions of the Board shall be reduced to writing setting
forth the rationale for the decision.
[An explanation of the reasons for the decision is given and supported
in writing. This is done in the following manners
ir-. On a Parole Grant Hearing,—Rehearing,—Redetermination and/or
Special—Attention—ef—the—Board,—the—offender—shall—be—notified—i**
writing—e€—the—decision—e-f—the—Board—within—thirty—days—after—the
hearing.
•2-;—On a Parole Rescission Hearing, a Class A original hearing, or
any other hearing conducted by a Hearing Officer, the offender shall be
notified verbally and in writing of the interim decision of the Hearing
Officer.
Within—thirty—days—e€—the—hearing—the—offender—shall—be
notified in writing of the decision of the Board.
3-.—On a Parole Revocation Hearing, the offender shall be notified
in writing—ef—findings—of—fact,—which—include the—Board's—decision,
according to Policy #505.]
Copies of the written decision are given to the offender, the
institution and Field Operations.
The Board shall publish written
results of Board meetings, in minute form. Copies of minutes shall be
kept on permanent file in the Board office.
KEY:
1987
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R655-307 Foreign Nationals and Offenders With Detainers
R655-307-1 Policy
Offenders who are foreign nationals and offenders who have
detainers lodged against them shall be considered for parole and
termination consistent with other Board policies.
R655-3 07-2 Procedure
Subject to other Board policies, hearings will be conducted for
offenders who have detainers from other jurisdictions lodged against
them. Reasons supporting the detainer will be considered in the Board's
deliberations if they independently constitute factors relevant to the
Board's decision.
Subject to other Board policies, hearings will be conducted for
offenders who are foreign nationals. Where a detainer has been lodged
by the Immigration and Naturalization Service, a foreign national may be
considered for parole or termination to allow the offender to return to
his home country.
KEY:
1987
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R655-308 Offender Hearing Assistance
R655-308-1 Policy
It is the policy of the Board of Pardons to allow an offender to
have such assistance from other persons as may be required in
preparation for a Board hearing.
R655-3 08-2 Procedure
Family, friends, professionals, interpreters, case workers, and
minority representatives are allowed to be present at hearings and may
assist the offender in preparing his case.
An attorney shall be retained by the State to represent all
parolees who desire representation at Parole Revocation hearings before
the Board of Pardons. However, an alleged parole violator may choose to
have a private attorney represent him at his own expense.
Except as otherwise provided by law, no person other than the
offender may address the Board at any hearing except for the offender's
attorney at a Parole Revocation hearing, or such persons as the Board
may find necessary to the orderly conducting of any hearing.
KEY:
1988
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R655-309 Impartial Hearings
[R655-309-1 Policy]
Offenders are entitled to an impartial hearing before the Board of
Pardons.
To that end, the Board of Pardons discourages any direct
outside contact with individual Board Members regarding specific cases.
This also applies to Hearing Officers [who may be] designated to conduct
hearings. Any such contact should be made with the Board Administrator.
[R655-309-2—Procedure]
All contacts by offenders, victims of crime, their family members
or any other person outside the staff of the Board of Pardons regarding
a specific case shall be referred, whenever possible, to the Board
Administrator or other Board staff member who may not be directly
involved in hearing the case.
If circumstances dictate, the Board
Administrator or other Board staff member shall prepare a memorandum for
the file containing the substance of the contact. If the contact is by
a victim wishing to make a statement for the Board's consideration, the
Board's [policy]rule on Victim Input and Notification[7—#203,] shall
apply.
[Whenever an outside contact regarding a specific case with a Board
Member or a designated Hearing Officer occurs prior to that case being
heard,—the conversation should be taped and placed in the file. The
Board—Member—e*—designated—Hearing—Officer—shall—also—prepare—a
memorandum for the file containing the substance of the contact.
In the event no recording equipment is available at the time of the
contact, the Board Member or designated Hearing Officer shall prepare a
memorandum for the file containing the substance of the conversation and
the circumstances under which the contact took place.]
If a contact, or prior knowledge of a case or individuals involved,
is such that it may affect the ability of a Board Member or designated
Hearing Officer to make a fair and impartial decision in a case, the
Board Member or designated Hearing Officer shall decide whether to
participate in the hearing.
If the decision is to participate, the
offender shall be informed of the contact or prior knowledge and be
given the opportunity to request that the Board Member or Hearing
Officer not participate. Such a request is not binding in any way, but
shall be weighed along with all other factors in making a final decision
regarding participation in the hearing.
This [policy]rule shall not preclude contact by members of the
Department of Corrections so long as such contact is not for the purpose
of influencing the decision of an individual Board Member on any
particular case or hearing.
KEY:
1987
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R655-310 Rescission Hearings
R655-310-1 Policy
Any prior Board of Pardon's decision may be reviewed and rescinded
by the Board at any time until an offender's actual release from
custody.
R655-310-2 Procedure
If the rescission of a release or rehearing date is being requested
by an outside party, information shall be provided to the Board
establishing the basis for the request.
Upon receipt of such
information, the offender may be scheduled for a rescission hearing.
The Board may also review and rescind an offender's release or rehearing
date on its own initiative. Except under extraordinary circumstances,
the offender will be notified of all allegations and the date of the
scheduled hearing at least three working days in advance. The offender
may waive this period.
In the event of an escape, the Board will rescind the inmate's date
upon official notification of escape from custody and continue the
hearing until the inmate is available for appearance, charges have been
resolved and appropriate information regarding the escape has been
provided.
A Board of Pardons hearing officer shall hear the matter(s) when
the violation consists of a new complaint or conviction for a
non-violent felony, misdemeanor, an adjudicated violation of rules or
regulations except when otherwise directed by the Board.
All other
matters shall be heard by the Board.
When directed by the Board, the hearing officer shall conduct the
hearing and make an interim decision to be reviewed, along with a
summary report of the hearing, by the Board members. Any decision by a
hearing officer shall be binding and in full force and effect until
reviewed by Board members, who will make the final decision by
approving, modifying, or overturning a hearing officer's decision. The
decision is then entered into the record at a regular scheduled Board
meeting and the offender is then informed by mail of the results. He is
not afforded a personal appearance for this review.
KEY:
1989
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R655-311 [Redeterminations and ]Special Attentions
[R655-311-1—Policy
It is the policy of the Board of Pardons to allow an offender or
others—fee—petition—fes?—a—review—of—an—offender's—status—subject—fee
certain conditions.
R655-311-2—Procedure
The Board of Pardons provides two methods in which an offender's
status may be reviewed.
A-s
Redetermination;
Upon—receipt—of—an—application—fer
redetermination—from—an—eligible—of fender,—and—an—updated—progress
report and recommendation from the Department of Corrections, the Board
shall reconsider the offender's release status. The Board may reduce
the time to be served, make no change or increase the time to be served.
The Board may change the offender's status to the setting of a date for
rehearingf parole, termination, or expiration of sentence and may alter
any conditions—ef—parole.
Effective—September—h-,—1988,—an—offender
shall be eligible to apply for redetermination after serving one-half of
the time from his last time-related consideration to his current date of
rehearing or release.—In no case shall an offender be eligible to apply
sooner—than
eighteen
(-tS-) months after—his
last time-related
consideration.—In all cases, an offender is eligible to apply after the
service of five (5) years from his last time-related consideration.—As
used in this policy,—"time-related consideration"—means—any original
hearing, rehearing,—redetermination,—special attention,—rescission or
parole revocation hearing. An offender is not entitled to a personal
appearance before the Board for redetermination.]
[B-r] Special Attention: This type of hearing is used to grant
relief in special circumstances requiring immediate action by the Board.
This action is initiated by the receipt of a written request indicating
that special circumstances exist for which a change in status may be
warranted. These circumstances could include, but are not limited to,
[illness in the offender's family,] illness of the offender requiring
extensive medical attention, exceptional performance or progress in the
institution, [e3?] exceptional opportunity for employment or exceptional
family circumstances and involves information that was not previously
considered by the Board. A summary report is then prepared by Board
staff along with a recommendation and the case is routed to Board
members. The decision is then entered into the record at a regularly
scheduled Board meeting and the offender is then informed by mail of the
results. A personal appearance is not afforded for this review unless
specifically granted by [the full-time Members of] the Board.
Special Attention requests that are considered to be repetitive,
frivolous or lacking in substantial merit may be placed in the offenders
file without formal action or response.
KEY:
1988
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R655-312 Commutation Hearings for Death Penalty Cases
R655-312-1 Policy
The Utah State Board of Pardons shall conduct a Commutation Hearing
when properly petitioned by the inmate sentenced to death or the
inmate's attorney with the concurrence of the inmate. The Board members
shall only review whether in their opinions the punishment properly fits
the crime and will not review either legal or constitutional matters as
those would have previously been reviewed by the courts. The burden
shall be on the petitioner to show that the death penalty is not
appropriate. The Commutation Hearing will be scheduled only after all
court proceedings have been exhausted, including the setting of a new
execution date, and shall be heard by the three full-time members of the
Board except under exigent circumstances.
R655-312-2 Procedure
Following the completion of all court proceedings, and either upon
a respite being granted by the Governor or the filing of a petition by
the inmate sentenced to death, or an attorney with the concurrence of
the inmate, the Board of Pardons shall schedule a date and time certain
for a Commutation Hearing. If the petition is made directly to the
Board of Pardons, it must be done within 10 days from the trial court's
entry of the order setting a new execution date. If necessary, the
Board may grant a respite until such time as the hearing can be held and
a decision rendered.
The petitioner may be represented by an attorney of his choosing
and in the event that the petitioner cannot afford an attorney, one may
be appointed to represent him.
The petitioner may also represent
himself. The petition should contain name and number of the petitioner
and reasons the petitioner is requesting the hearing
The Attorney General's office and the County Attorney's office that
originally prosecuted the case shall be immediately notified in writing
by Board staff of the filing of the Petition for Commutation. The State
may be represented by the Attorney General's office and/or by the County
Attorney's office that originally prosecuted the case.
Approximately two (2) weeks prior to the scheduled date of the
hearing all relevant written material shall be provided to the Board
either by the petitioner or his attorney, and also by the attorney(s)
for the State. This material shall include, but not be limited to, any
relevant sections of the trial and/or sentencing transcripts, any briefs
either party would care to provide to the Board, a brief description of
any new evidence or aggravating or mitigating circumstances that might
have been discovered since the time of the petitioner's original
sentencing, a list of all witnesses, not to exceed twenty (20) in number
including the petitioner, each side intends to call along with a brief
synopsis of the testimony of each witness and a brief synopsis of all
material to be introduced at the hearing. Any witness or material not
included in such submissions or outside the scope of the synopsis may
not be allows to testify or be introduced.
Three (3) copies of all
written material shall be submitted to the Board and one (1) copy shall
be provided to the other party.
Approximately one (1) week prior to the date of the hearing the
Board shall schedule and conduct a pre-hearing conference, which shall

not be open to the public or news media. At the time of the conference
attorneys for both parties, or the petitioner, only if he is
representing himself, may be present along with the members of the Board
and Board staff. Each party shall also be informed of the procedure for
the hearing. This shall include, but not be limited to, the fact that
each party shall call its witnesses and have them testify under oath,
but that no cross-examination will be allowed, and that each party shall
be required to observe a time limit for presenting its case.
Board members may ask any questions they deem appropriate at any
time. The petitioner may elect to be present at the Commutation Hearing
and to testify, but he shall not be required to do either.
The Commutation Hearing and any other proceedings deemed
appropriate by the Board shall be recorded pursuant to Section
77-27-8(2), U.C.A. as amended. Attendance at the hearing shall be in
accordance with the Board of Pardons policy on News Media and Public
Access to Hearings, #3.02, and all visitors, the public and the news
media shall be subject to prison security and search, if deemed
necessary.
The hearing shall be conducted in an orderly fashion and all
participants and visitors shall conduct themselves accordingly. During
the hearing if someone should become loud, disorderly, or disruptive the
Board may stop the hearing until such time as the person or persons are
removed from the hearing by security, or order is restored and the
hearing can be reconvened. The Board may stop the hearing at any time
for cause and reconvene as soon as practicable.
Following the submission of all evidence, the Board shall go into
Executive Session to make its decision. The Board shall render written
opinion, along with any concurring or dissenting opinions, within five
(5) working days after the submission of all evidence. The Board shall
reconvene in open session with all parties present to deliver its
decision, which shall then be published. A copy shall be provided to
each attorney, the inmate, the sentencing judge and the Department of
Corrections.
After the decision has been published, the petitioner shall be
referred back to the Court, if necessary, for the resetting of an
execution date.
There shall be only one Commutation Hearing per petitioner unless
new and significant information is found that has not already been
submitted to the Board.
KEY:
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R6 5 o-3 ± J
Class ,! A • • 1 le a i i i ig s
[R655-313-3:—rolioy]
7*> ^~ah State Board of Pardons will conduct Parole Grant Hearings
for all [prison] inmates sentenced to the custody of the Department of
Corrections on Class "A" Misdemeanors[ on April 28,—1986 or later].
[ -R 655-313-2—Procedure ]
1. No inmate sentenced or" confined in the pri son oi i a Class "A"
Misdemeanor shal 1 be e ligifale for an original parole grant hearing prior
to service of three months of his or her sentence.
2.
After at least three months have elapsed, the hearing sha':. be
conducted by a Hearii it j Officer in the fo3 lowing manner:
a
The commitment, criminal history, presentence report,
postsentence report, diagnostic evaluations, psychological reports,
institutional progress reports, and any other pertinent information
available will be evaluated to determine whether clemency shou]d be
granted for release earlier than the full sentence,
:
7:- inmate shall have the right to appear before the Heari ng
examiner
>:ie inmate shall be allowed to make written and oral comment.
:
voice recrding of the hearing shall be made and preserved
*"TT the record
e.
' *-*
I'do I"""; ' t. 11"'"" II"';!,,11; i n j
Examiner.
M t e r the hearing, the Hearing Examiner shall make an interim
ueuision -*-" inform the i nutate of that decision both verbal ly and in
writing.
Ire Hearing Examiner's findings and recommendations shall be
reduced to writing and forwarded along with the inmate's file to the
Board of Pardons for final review and decision.
I
The fi na 1 decision of the Board sha 1 1 be included I n the
minutes of a regular Board Meeting and the inmate [will]should be
informed in writing of the Board's decision within 10 days.
KEY:
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7 7-27-2(2) (f)
7 7-27-5
77-27-7
77-27-9

I

It is t h e policy of t h e Utah State Board of P a r d o n s to consider
petitions—fea?—pardons—en—a—casc-by-casc—basis—consistent—with—its
obligation to c*te3f€4-&e thc-e^eae-ftey-power of—fehe-executivQ branohr-]
fR655-315-2
Procedure]
The Board of Pardons shall consider a petition for a pare!/ : >n fi: om an
[offender] individual whose sentence(s) have been terminated or expired
for at least five y e a r s and w h o h a s exhausted all judicial remedies
including appeal and expungement. Upon verification of these c r i t e r i a ,
the Board m a y cause an investigation of the petitioner to be conducted
which m a y include, b u t n o t b e limited t o , c r i m i n a l , personal and
employment h i s t o r y [ , particularly since termination or e x p i r a t i o n ] . T h e
Board m a y publi sh tl le petition in the legal notices section of a
newspaper of general circulation and invite comment from the public.
The Board shall consider the petition and all available information
relevant to it, The Board may deny a pardon by majority vote without a
hearing. If the Board decides to consider the g r a n ting of a pardon, a
hearing shall be scheduled with appropriate notice given. The Board may
grant a conditional pardon or an unconditional pardon. The petitioner
shall be notified in writing of the results as soon as practicable.
The Board may dispense with any requirement created by this policy
if good cause exists
KEY :
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R655-316 Redetermination
The purpose of a redetermination is to afford offenders who have
received rehearinqs oi: release dates in excess of three years a review
and reconsideration.
An inmate will only be eligible for one
redetermination review in the interim from his/her last time related
consideration to his/her current release date. A minimum of 18 months
must have passed from the last time related consideration to be
eligible. An exception to the limit of one redetermination is that the
offender is entitled to apply and be considered for redetermination at
five year intervals.
When applying for redetermination, the offender waives personal
appearance and accepts that the Board may reduce the time served,
request psychological or other assessment, change conditions of release,
make no change or increase the time to be served. As used in this rule,
"time related consideration11 means any original hearing, rehearing,
redetermination f special attention, rescission or parole revocation
hearing.
Applications foi redetermination must originate with and be signed
by the offender. Applications may be routed directly to the Board or
preferably be submitted through the offender's caseworker. In either
event, the Board will request a written progress report to include
rationale and recommendation based on the Department of Corrections'
assessment. Eligible offenders have an entitlement to redetermination
consistent with this rule and in no event should the Department of
Corrections take more than 3 0 days after receiving notice of an eligible
application to submit its report to the Board.
The Department of
Corrections shall not delay forwarding a redetermination application to
the Board beyond the 3 0 days administrative processing noted above from
the date of receipt by _t h e caseworker or_ other d epartment
representative»
After the above materials are received, the Board will review the
case and render a decision.

final review 10y '29
R 6 5 5 - 4 01 P a r o ] e I n c :i I e n t R e p o r t s
[ R ^ s s - 4 0 4 -4 — P e i i e y ]
An incident report shall be submitted to the Board when an
incident, positive or negative, occurs which would serve to modify the
conditions of parol e • :>r a parolee's status.
|ft£55-401—3—Pfeee&re e]
E x a m p 1 e s o f i n c i d e n t s w h i c h s h a ] 1 b e r e p o r t e d t o t h e B o a i: d v i a a i I
I n c i d e n t R e p o r t a t t h e t i m e of o c c u r r e n c e a r e :
a. C o n v i c t i o n of any infraction, misdemeanor or feloi ly.
b
S i g n i f i c a n t i n c i d e n t s of rule infractions of t h e g e n e r a ] oi :
specific c o n d i t i o n s of p a r o l e ,
c. A n i n c i d e n t w h i c h r e s u l t s in the par ole supervisor p] aci ng the
parolee in jail on a parole hold, arrest, detainment, or other
conditions or incidents which resu] t in the parolee's removal from the
community for a period of time.
Al 1 suspected parole violations shall be investigated and an
incident report along with a recommended course of action shall be
submitted to the Board within a reasonable period of time. The report
shall advise the Board of a parolee's adjustment and provide for
modification of parole agreement conditions if necessary
Police
reports, court orders, and waivers of personal appearance from pc iro] ees
shall be attached when applicable.
KEY:
1987

par<

UTAH ADMIN ISTR A TIVE C "• DDE, M A

77-27-7
77-27-10
77-27-11
7 7-27-13
7 7-27-21 .5

f i na] revi ew 10 ' 2 9
R 6 5 5 - 4 0 2 s p e c i a i coi i< ii tj ons of Pa :i o] €
[R655-402-1 Policy]
The Board of Pardons shall order special conditions as part of a
parole agreement on an individual basis and only if such conditions can
be reasonably related to rehabilitation of the offender or the
protection of society
The offender shall be given an oppor tunit\ *
respond to proposed special conditions.
[R655-402-2 —Pfoooduro]
Prior to any hearing which may result in the setting of a parole
date, information concerning an offender's past and present criminal
activity should be gathered along with al 1 background and social history
from a pre-sentence or post-sentence report and any other documentation
and input given to the Board of Pardons.
Based upon information
provided by the offender during the hearing and previous offense
patterns or needs, the Board may require the addition of Special
Conditions to the Parole Agreement. The offender shall be given the
opportunity to respond to the imposition of any such condi tiorts.
At any time, the Board may review an offender at its own initiative
or upon recommendation by the Department of Corrections or others and
add any special conditions it deems appropriate. The offender shall be
afforded a personal appearance before the Board or a Board Hearing
Officer to discuss the proposed condition(s) unless that appearance is
waived. If a Hearing Officer conducts the hearing, an interim decision
shall be made. That decision shall be reviewed, along with a summary
report of the hearing, by the Board Members. Any decision by a Hearing
Officer shall be binding and in full force ar id effect until reviewed by
Board members, who shall make the fi rial decision by approving,
modifying, or overtur ning that decision.
The decision shall then be
entered into the record at a regularly scheduled Board meeting and the
offender shall then I :>e informed of the results. The offender is not
*'horded a personal appearance for this review.
An incident report and signed waiver of appearance and acceptance
v special conditio1! is may also be sent to the Board of Pardons
indicating that an offender voluntarily agrees to the additi on of a
particular condition to his parole agreement.
The new conditions ordered shal 1 be reduced in writing and. a copy
provided to the offender.
If the offender is on parole a new parole
agreement shall be signed by the parolee reflecting the new conditions
of parole. The i lew conditions shall be explained in detai 1 , and the
offender shall acknowledge understanding by affixi ng hi s signature, and
receive a copy of the same.
KEY:
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R655-403 Restitution
[R655-4 03-1
rolioy]
The [Utah State] Board of Pardons shall consider r e s u t u u o n in ail
cases over which it has jurisdiction. [where rest i tut io-r*—has—been
egdorcd by the court, when requested by the T)&$&&E&te&*Er-^
e-r
ethor criminal justice agencies,—or other appropriafee—eases-;
[ JR655-4 03-2 —Pyeeeetege ]
[Except—&&B—elass—B—a«d—class—G—misdemeanors,—in—cases—where
restitution h a s been ordered by t h e court and is included as p a r t of t h e
judgment and commitment—-the Boa^d shall eensidor whefehe3?-af firming such
restitution is appropriate and whether persons have or a r e prepared to
make r e s t i t u t i o n — i a — a c c o r d a n c e w i t h — s t a n d a r d s — a n d p r o c e d u r e s — a s — s e t
forth in U.C.A.—76-3-201 as a condition e-f- parole. T h e board m a y a i s e
originate orders of restitution on any crime(s)—of commitment-ife-<$eetfts
appropriate,—except for class B and class C misdemeanors»
The—Board
w i 1 1 — c o n s i d o r — o r d e r i n g — r e s t i tut ion - -oy-~-af f i r-mifreE -ee^rF*
ordered—gesti tut ion- in. the—£ellowing insfeasn —ii-—-when ordered by t h e sentencing ce^ft-^aBd tne oraer--.Ls- i-BertK^a
as—parfe—e-f—the—judgment—and commitment—provided—fee—the —Bea^d—fey—fehe
ee*«?fe—exeepfer-£ea^-€hiags—S—and elass—G—frisdcmcanors;
•2-s—When ordered- -hf ej?-as—a ^arfe -af- a- -disci p i i ?~.t rv pr«-*e+ -.* z r~> ^ - •:
result of misconduct;3-r— - -When—-feepaested —-fey—the- - Department—ef—Correefei-afts -e-r- -efehe*=
c r i m i n a 1 -j^asfeiee—ageftey—&e^ - t h e - costs—*&€•—extradifei-en-- -or r-et-tfrr?••- *-e
custody;
4 r - Wheft—3?e€fttesfeed- -fey—fehe—Be^a r tmen t--ef -Ge«?eefeief*s -f-e*r fehe--eesfes
of programs such as unpaid fees at community correction c e n t e r s , therapy
or other service fees,—and after attempts to collect from t h e offender
have—repeafeediy -failed f—aftd
5 - — W h e n n e w information is made available which w a s n o t QVQJXQbXc
fee—the—court—afe—the—sentencing—or—restitution—hearing,—under—the
follow 3bft€f—pfeeed^Hpe-s3**e—Board—may—request—that—the-—Department—ef
Corrections
investigate t h e matter and t h e background and ability of t h e offender to
pay -if* -aeeef^taaee—wifeh—-^J-F-GTA-S—7-6—3—2-0-i- a n d prey i d o —fehe- -©eased—wifeh—a
written- report and recommendation.]
A restitution hearing m a y be conducted by a Board [panel]member or
hearing officer, Pri or to t h e hearing, the offender and t h e victim(s)
shall b e notified in writing of the hearing and shall b e provided with
copies of t h e investigative report, unless it is c o n f i d e n t i a l . [and
other—-deetimentafeieiattftless—ife—is—ef—a—confidential—nature.
]
The
offender and t h e victim(s) shall have t h e right t o b e p r e s e n t at t h e
hearing and p r e s e n t evidence[ in their b e h a l f ] .
[Where]When hearings
are conducted by a hearing officer, the hearing officer shall m a k e a
written report and recommendation t o t h e Board which shall b e considered
by t h e Board prior to t h e entry of an order of r e s t i t u t i o n . [ i n — a
regularly scheduled Board meeting.]
KEY:
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R 6 5 5 - 4 0 5 P a r o 1 e T e r it I n a t: :i c:> i i
f -R6 5 5 - 4 0 5—3r—-Pe3r* e y ]
[^%—ars—feho policy of t]The Board of Lardcns j t-ej snail consider
terminating a n offender's parole when petitioned t o d o so by : ne
Department of C o r r e c t i o n s , other interested p a r t i e s
. :.s owr;
initiative. W h e n considering termination, t h e Board of P a r d o n s m a y toll
any p a r o l e t i m e w h e n a p a r o l e e in a n a b s c o n d e r .
T h e t i m e shall be
determined t o b e from t h e d a t e a Board w a r r a n t w a s issued t o t h e date
the w a r r a n t w a s executed.
A b s e n t e x i g e n t c i r c u m s t a n c e s , if a termination request: ^s a e n i e a ,
the p a r o l e e m a y n o t b e reconsidered for termination until six m o n t h s h a s
passed.
W h e n a t e r m i n a t i o n is approved by t h e Board, w r i t t e n
n o t i f i c a t i o n of t h e B o a r d ' s action will b e provided t o t h e p a r o l e e and
the D e p a r t m e n t of C o r r e c t i o n s .
D e p e n d i n g on t h e c r i m e , statutory periods of p a r o l e w i t h o u t
violation a r e t h r e e , five or t e n y e a r s .
[It is t h e p o l i c y of t h e Board of Parden-s—t^
%ha^--ar-pasee4ee-- is—aft absconder-]
[ R 6 5 5 - 4 0 5-3—Pfeee4teg e ]
[The -Beagd -e#~P*:irdof*s~-h-es--• e-sta-felishod--a 24 momt-h-~pas?eire --pe*=4-e4 e ^
a—guideline—£e*=—termination,—although—both—early—termination—aftti
s t a t u t o r y t e r m i n a t i o n w i l l be c o n s i d e r e d and a p p r o v e d when appropr-Jra*-e-r
When—a—-tegflHafrafejreR----*-cquoGt— -ha-s- fee-err---aerr£edT—fc&e^-paipoiee—may -j*e*- he
r e c o n s i d e r e d f o r t e r m i n a t i o n u n t i l s i x months h a s p a s s e d , — u n l e s s t h e r e
a r c e x i g e n t c i r c u m s t a n c e s . — W h e n a t e r m i n a t i o n i s a p p r o v e d by t h e B o a r d r
w r i t t e n — n o t i f i oat-nap -of—t-he- -BeriiFd^-s aetieF? ~wi 1-1—--be -p^Fev-i-3-ed— t-e- - t h e
parolee and t h e Department of Corrections.
Statutory periods of parole without v-io 1-at-ion a r e tto-ee,—f 4^*e e ^
ten -yeags-jr depending on the -eri-me-;.-- -IFha-fe-~-por4<>d~-^ha-ii~^-o--o^teB^ied----fey -t.-r*e
affteunt of t i m e t h a t a p a r o l e e —io--aft—abseoftd^r-T h a t t i m e shall b e dctcrm-ifved -£-efee-i-r-em -*he-eta-te e ^ e ^ r d - w ^ r ^ + f ^
was—:issued, for -afeseending par<^o----s^|>ervi-&4oft~ -to-£he--da*e---t-he e-f^endesp
w a s - r e t u r n e d t o custody in Utah.-]
Upon r e c e i p t of w r i t t e n ru ,,, i , . .; ,.
_, ; , .--.-.
statutory m a x i m u m per iod on parole and verif;/dtion of tnat in:ormnr ion,
the Board of Pardons shal 1 then t? ki t; *
sin
• * - *- ;
KEY:
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[ R6 5 5 -4 0 6 — Sonteftee - B xpMFatieft
R655-4 06-1—Pe-3: i e y
£fe—is- t h e -pe^Hbey—eg- the —Beaa?d—ef—Pardons—fee—calculate—sentence
expiration d a t e s from t h e date t h e commi-tment order w a s signed by t h e
judge, t o l l i n g a n y t i m e that a n offender w a s a n e s c a p e e or w a s a~ pa^f=eie
¥-i o 1 a. t ea?-naftd--ftefe-4^--Ufeah- c u s t ody-r
it6»5—4-€^6—a-—Prooodujpe
T h e — & e 11 ow i n g — pe3?ieds—e-f- -time shal-3 -fee—expedited—feewa^d—-eft
offender's expiration of s e n t e n c e s — a n y time served as a n inmate on t h e
initial commitment or for any parole revocation; any time served at t h e
State Hospital -p*Hps*aa * yfer-fee--a--1L€pHrlrty and -mentally •4-^rl11~eenvicfeion;—ag-fee
180 days served o n diagnostic commitments; any other time granted by t h e
Board in accordance w i t h t h e policy on Credit for Time Served, #2 0 5 , and
€H*y- time -served- eft—pa i i ^ l e — — E ^ ^
e-xfeeftded—tey -fehe
amount of
time that-eft—ef^eftdej^—a^--a—pa3?e3^-^«^iefee3?- -fea*^-4e—^e^-in- ewsfeedy—-ift
U % a t H — Tkat—tei»e—she li—fee--dete3H&±fted--*e -fee -from—fehe - d a t e — a -Beaa?d--e£
Tardono w a r r a n t w a s issued t o t h e date t h e offender w a s r e t u r n e d t o Utah
custody,
A n o f f e n d e r — i s determined t o b e a p a r o l e v i o l a t o r w h e n h i s
pafeie-:ars—a ub s cqu c nfe-3: y-Hpe vok ed—fey the—Bea-t=d~.
O n a n y t h i n g less than a life sentence, t h e sentence e x p i r a t i o n date
shaii—be—the—date—the—judge—signed—the—commitment—order
-,—plus—the
m BM JHSftHfr- n u m b e r - e f — y e a ^ s — i n the—seftfecnoc-—minus—efte—dey-r- -T^Hte---irer-- - £e
^e#lcct t h a t t h e s e n t e n c e expires at midnight on t h a t day.S e n t e n c e e x p i r a t i o n dates shall be reflected on ordr-«- • f c - • *•* • ?-* rH=»d—ftefeed—in reports- feeHBoardHEfteahefs---J3y--Beeg4--sfee^^
Speft-expiration of s e n t e n c e , t h e Board of P a r d o n s shall b e notified
-x-h w r i t i n g ; — U p o n verification-of that information,—the Board v i u - t b o n
order t h e c l o s i n g of t h e file-]
KEY:
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R 6 5 5 - 4 0 7 Em e r g e n c y R e ] e a s e s
R655-407-3 Policy'"
When t h e Executive Director of t h e Utah Department of Corrections
formally serves notice that a maximum workable prison p o p u l a t i o n h a s
been exceeded for a 3 0 -day period and requests emergency early r e l e a s e s ,
the Board of P a r d o n s m a y make such emergency releases as i t deems
i lecessary based on t h e procedure outlined in t h e following section.
Maxi Bum w o r k a b l e p r i s n populati on figures will b e provided to t h e Board
b;y memorandum from t; > Department.
R6 55-407 - 2 Procedure
Upon receipt of the request for emergency releases, the Board of
Pardons staff will assemble lists of individuals in the categories below
to be reviewed by the Board members and submitted to the Department of
Corrections.
Emergency releases will be considered in the following
order until the necessary number of releases is obtained or the Board
deems it to be no longer in the interest of public safety to proceed
fur then
1. Inmates wl: 10 ai e withi i i thr ee moi iths fr om ai l existing i: el ease
date and w h o are i nca JI rcerated for non-vi ol ent Class A m i s d e m e a n o r s and
third degree f e l o n i e s ;
2. Inmates who* are within three months from an e x i s t i n g r e l e a s e
date and w h o a r e incarcerated for non-violent second d e g r e e f e l o n i e s ;
and
3. Additional groups of non-violent Class A misdemeanants, third
and second degree felons in increments of one month from existing
release dates,
For each inmate considered for emergency release, the Department of
Corrections shall provide to the Board an update of any informati on
which is relevant tc: the inmate' s release.
After the Department of
Corrections has had an opportunity to review the inmates'' records and
comment, the Board members will review each inmate's file and make a
decision on whether to approve the emergency release.
Emergency
releases shall be app xoved by majority vote,.
Following any Board action on emergency rel ease ] ( U L - -:LL
,lSivi;
of such action shall be made to the Commission on Criminal and Juvenile
Justice by the Board's representative to that body.
Inmates w h o have been approved for an emergency
also be eligible for flex release,
KEYi
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R655-501 Issuance of Warrants
[R655-501-1—Policy]
A[**y] member of the Board of Pardons may issue a warrant in
compliance with the Board's policy on Evidence for Issuance of
Warrants[, #502] . Such warrants shall have the same force and effect as
if signed by all members.
R655-501-2 Procedure
[Any warrant issued by any member of the Board shall have the same
force and effect as if signed by all members. The Board may delegate
primary responsibility for issuing warrants to any of its members.]
A request to recall a warrant shall be submitted to the Board
member who issued that warrant; if that individual is not available any
Board member may act on the request.
KEY:
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R655-502 Evidence for Issuance of Warrants
[R655-502-1—Policy]
Warrants of arrest and detention shall be issued only upon a
showing that there is [reasonable suspicion] probable cause to believe
that a parole violation has occurred•
[R655-502-2—Procedure]
A certified Warrant Request shall be submitted by the parole agent
setting forth reasons to believe that the named parolee committed
specific parole violations. [The request shall be based on the agent's
information and belief.] The request [shall] may be accompanied by
supporting documentation such as police reports, incident reports, and
judgment and commitment orders. Upon approval of the request by the
Board, a Warrant of Arrest shall be issued to arrest, detain, and return
to actual custody the parolee named therein.[any parolee suspected of
violating the conditions of his parole.—Thereafter, a hearing shall be
conducted—pursuant—te—policies—en—Prcrevocation—Hearings, #503 ,
Timeliness—of Parole Revocation HcaringG7—#504—and Parole Revocation
Hearings, #505.]
KEY:
1987

warrants

UTAH ADMINISTRATIVE CODE, MAY 1, 1991.

77-27-11

final review 10/29
R655-503 Prerevocation Hearings
[R655-503-1 Policy]
A Prerevocation Hearing
[shall]should be conducted
by an
independent hearing officer within fourteen days after detention on a
Board warrant, on all alleged parole violations unless such hearing is
expressly waived by the parolee, [or substantial reason for continuance
exists as determined by an independent hearing officcr]unless good cause
is shown for exceeding the 14 day period as determined by the Board.
The parole officer shall serve Prerevocation Hearing Information on a
parolee at least three working days prior to the actual Prerevocation
Hearing. At the same time, the parole officer shall advise the parolee
of his rights concerning the Prerevocation Hearing.
[R655-503-2—Procedure]
[A Parole Revocation shall be initiated by the filing of a Parole
Violation—Report—with—the—Board—af
Pardons.
Subsequently a
Prerevocation Hearing Information shall be served on the parolee,—and
the parolee shall be advised of his right to request a Prerevocation
Hearing.] The hearing [shall] should be held reasonably near where the
violation is alleged to have occurred[7—and scheduled within 14 days].
The purpose of the hearing is to determine whether there is probable
cause to believe that the parolee is in violation of his parole
agreement. Upon completion of the hearing, the hearing officer will
inform the parolee both verbally and in writing whether probable cause
exists. At the time of service, the parolee shall also be informed of
his right to waive the Prerevocation Hearing, and where the parolee
elects to do so a written waiver to that effect shall be obtained. The
parolee may request witnesses, an attorney, or a postponement.
[A
finding of probable cause by a court on new criminal charges satisfies
the—dtte—process—requirement—e£—Morrisscy—v^—Brewer,—4-QS—U.S.—4^-i
(1072) . ] A certified copy of a bindover or conviction will be accepted
by the Board as a finding of probable cause in lieu of a Prerevocation
Hearing and the matter will proceed directly to a Parole Revocation
hearing.
Upon completion of the Prerevocation Hearing, the hearing officer
shall notify the parolee verbally, whether probable cause exists that a
parole violation has occurred.
Within twenty-one calendar days,
excluding holidays, written findings of fact and conclusions of law
shall be issued by the hearing officer and served on the parolee.
KEY:
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R655-504 Timeliness of Parole Revocation Hearings
[R655-504-1 Policy]
The Parole Revocation Hearing [shall] should be conducted within
ninety (90) days from the date of the Prerevocation Hearing or its
waiver EXCEPT in the following circumstances:
1.
If a parolee is detained in another state on a Utah Board
warrant or on a new offense, a parole revocation hearing [shall]should
be conducted within ninety (90) days from the parolee's return to the
State of Utah. When the only hold on a parolee is a Utah Board warrant,
then the parolee must be returned as soon as is practicable after
affording the parolee all rights.
2. When the parolee is convicted of a new offense of which the
parole office had knowledge[knew or should have known], and the parolee
has not been detained on a Board warrant during the pendency of court
proceedings, the parole revocation hearing [shall] be conducted within
ninety (90) days from the time of sentencing on the new offense.
3. The Board may [continue the hearing] for good cause upon a
motion by the parolee or the Department of Corrections, or upon its own
motion exceed the 90 day period.
[R655-504-2 Procedure]
Upon receiving a copy of the allegations and either the parolee's
waiver or a finding of probable cause in a Prerevocation Hearing, a
Board of Pardons hearing officer shall prepare a report for the Board
and shall schedule the case for a hearing.
If a "guilty" plea is entered, the dispositional phase of the
hearing begins at once, [(see Parole Revocation Hearings, Policy #505)]
If a "not guilty" plea is entered, and the case has not been
continued, the evidentiary stage of the Revocation Hearing [shall]should
be [scheduled]conducted within sixty (60) days, unless good cause is
shown for exceeding the 60 days.
[(sec Evidentiary Hearings,—Policy
#508)]
KEY:
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R655-505 Parole Revocation Hearings
[R655-505-1—Policy]
Prior to the Parole Revocation Hearing, the parolee shall be given
adequate written notice of the date, time and location of the hearing
and the alleged parole violations. At the hearing, he shall be provided
with an opportunity to hear the evidence in support of the allegations,
legal counsel unless he waives it, an opportunity to confront and
cross-examine adverse witnesses unless they would be subject to risk or
harm, and an opportunity to present evidence and witnesses in his own
behalf.
[As Goon Q Q practicable following the hearing,—the offender shall
be notified in writing of the findings of fact and conclusions of law.]
[R655-505-2—Procedure]
Parolees are served with written allegations and notice of the
hearing at least five working days prior to the Revocation Hearing.
Such service and notice may be waived by the parolee. These allegations
are again read at the hearing, after which the parolee enters a plea.
The parolee may plead guilty at the initial hearing and the
dispositional phase will begin immediately, or the Board may continue
the hearing upon request of the parolee, or on its own motion, pending
the outcome of a court criminal action or an Evidentiary Hearing.
If a guilty plea is entered or the offender is found guilty in an
Evidentiary Hearing, the Board will then hear discussion as to
disposition from the offender or his attorney and the Department of
Corrections. The Board [will]may then retire to Executive Session, make
a decision, reopen the hearing and render the decision on the record.
Subsequent to the Revocation Hearing, the Board of Pardons staff
shall provide to the offender written documentation providing the
rationale and decision of the Board, [prepare—findings—e€—fact—a*=*d
conclusions of law which provide reasons for the decision made and the
evidence relied upon. As soon as practicable,—the document shall be
signed by a full-time Board member and the Administrator of the Board of
Pardons or designee and forwarded to the offender.]
The Board may elect to have an individual Board Member or hearing
officer hold any type of hearing provided for in this rule and make
interim decisions.
[When the parolee is alleged to have been convicted of only class
B—misdemeanors—es?—less—ea?—te—have—committed—only—parole—agreement
violations,—or any combination thereof, the hearing may be conducted by
a hearing officer who shall make an interim decision.]
Any such interim decision shall be binding and in full force and
effect until reviewed by a majority of the [full-time] Board members,
who will make the final decision by approving, modifying, or overturning
the interim decision. The final decision shall then be entered into the
record at a regularly scheduled Board meeting and the offender will be
informed by mail of the results. A personal appearance shall not be
granted for this review.
KEY:
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R655-506 Alternatives to Re-Incarceration of Parolees
[R655-506-1 Policy]
The Board of Pardons may pursue alternatives other than further
imprisonment for parole violators.
A parole violation shall not
preclude an offender from being considered for continuance of parole or
re-parole.
[R655-506-2—Procedure]
At any time during the pendancy of the Parole Revocation
proceeding, the Board may consider alternatives to reincarceration. In
order to determine whether to place or retain an alleged parole violator
in custody, the Board shall consider
1) the nature of the alleged
violation, 2) the offender's criminal history (particularly violent
behavior and escapes), 3) the impact of reincarceration on the offender
and 4) any other factors relating to public safety and the well-being of
the offender.
Release prior to the adjudication of a parole violation allegation,
may be granted by the Board using the above criteria to permit a parolee
accused of committing a new crime to obtain pre-trial release from the
court.
At the time the Board of Pardons reaches a determination that a
parolee has violated his parole, he may be considered for re-parole.
KEY:
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R655-507 Restarting the Parole Period
[R655-507-1 Policy]
Upon a parolee's new conviction for a crime or a violation of the
parole agreement, the Board of Pardons may restart the parole period
after conducting a personal appearance hearing or upon receipt of [a*
the recommendation of the Department of Corrections accompanied by] a
waiver of personal appearance signed by the parolee. This shall only be
done when the Board has determined that an additional period of
incarceration is unwarranted.
[R655-507-2—Procedure]
[Upon the receipt of a judgment or an incident report,—both which
shall be accompanied by a waiver of personal appearance, the case Ghall
be routed to the Board Members to determine if additional incarceration
or restarting the parole period arc warranted.]
If additional incarceration is indicated, parole revocation
proceedings shall be initiated at the Board's direction.
If it is the decision of the Board to restart ("restarting] the
parole period [is the—dccioion of the Board,—]the Board staff shall
create an amended parole agreement reflecting the new effective date.
The amended agreement shall be signed by the parolee and returned to the
Board file.
KEY:
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R655-508 Evidentiary Hearings
R655-508-1 Policy
It is the policy of the Utah Board of Pardons to conduct an
evidentiary hearing when a not guilty plea is entered by a parolee at a
parole revocation hearing and the Department of Corrections desires to
pursue the allegation. [(See Timeliness of Parole Revocation Hearings;
#5.04.)]
R655-508-2 [Procedure] Conduct of Evidentiary Hearings
[The Board of Pardons shall adopt rules that govern the conducting
of evidentiary hearings subject to state and federal law.]
When a parolee enters a plea of not guilty to one or more of the
allegations at a parole violation hearing, the Board may, in its
discretion, continue the matter for an evidentiary hearing.
A. The evidentiary hearing should be conducted within sixty (60)
days of the entry of a not-guilty plea, unless the Board finds good
cause for continuance beyond that date. The parolee may be represented
by an attorney of choice or as provided by the Board. The state may be
represented by a parole officer and/or by the Attorney General's Office.
A permanent record of the proceedings shall be made either
electronically or by certified court reporter. All hearings shall be
open to the public, except for matters the Board determines to be
confidential. Such confidential hearings shall be conducted as set
forth in Rule 508-3, herein.
B. All parties shall be notified of the time, date, and place of
the hearing and of the disputed allegations(s). The parolee shall be
notified of his or her right to counsel, the right to confront and cross
examine witnesses (absent a showing of good cause for not allowing the
confrontation), and the right to present rebuttal evidence.
C. At least ten (10) days prior to the hearing, unless otherwise
directed by the Board, each party shall provide to the other and to the
Board a list of anticipated witnesses, documents, and other evidence to
be submitted at the hearing, together with a summary of the relevance of
each anticipated piece of evidence.
D. The hearing may be presided over by a single board member, a
panel of board members, or by a hearing officer or panel of hearing
officers as the Board chairperson may designate. The presiding officer,
as designated by the chairperson, may, upon his or her own motion, or
upon motion of either party, exclude evidence that is irrelevant, unduly
repetitious, or privileged in the courts of Utah. He or she may further
take judicial notice of undisputed facts and may rule on motions offered
or pending during the hearing.
E. The state shall bear the burden to establish a parole violation
by a preponderance of the evidence. All testimony shall be given under
oath. Strict rules of evidence shall not apply. Hearsay evidence shall
be admissible and shall be given such weight as the presiding officer
deems appropriate; however, no finding of guilt shall be based solely on
hearsay evidence, except where such evidence would be otherwise

permitted in a court of law.
F. At the hearing, each party shall be afforded an opportunity to
make a brief opening statement, beginning with the State. The State
shall thereafter present its evidence. Upon conclusion of the State's
case, the parolee shall be permitted to present evidence in response.
If the parolee, in his or her defense, raises issues not adequately
addressed by the State's case in chief, the presiding officer shall
allow the state to present rebuttal evidence in response to that issue.
Upon conclusion of all evidence, the presiding officer may allow each
party a brief closing argument. The panel shall then render a finding
of guilty or not guilty, and may thereafter proceed directly to the
dispositional phase of the hearing.
R671-508-3

Evidentiary Hearings —

Treatment of Confidential

Testi
mony

Confidential testimony shall be admitted at an evidentiary hearing
on an alleged parole violation under the following three-part procedure:
1» The State shall make a preliminary showing of good cause for
the testimony to be received in camera, rather than publicly.
Such
showing shall be specific and in writing, and may, in the Board's
discretion, be submitted in camera.
2. Upon a finding of just cause for confidentiality, the Board
shall conduct an in camera inspection of the witness, the proffered
testimony, and any supporting testimony to determine (a) the credibility
and veracity of the witness, (b) the overall reliability of the
information itself, and fc) that keeping the information confidential
will not substantially impair the parolee's due process rights to notice
of the evidence against him, or to confront and cross-examine adverse
witnesses. If the Board is satisfied with these three aspects, it shall
receive the testimony and give it whatever weight it deems appropriate.
An electronic record shall be made of this in camera proceeding.
3. A summary of the testimony taken in camera shall be prepared
for disclosure to the parolee, informing the parolee of the general
nature of the testimony received in camera but without defeating the
good cause found by the Board for treating the
information
confidentially. This summary shall be presented on the record at the
public evidentiary hearing and the parolee shall be afforded an
opportunity to respond thereto.
KEY:
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R655-509 Multiple Referrals For Single Parole Violation Incident
[R655-50Q-1 Policy]
Parole shall not be revoked more than once for the same incident.
Revocation must occur within six months from the time of the violation.
XPrior—Board—ef—Pardons—action—fee—amend—a—parolee's—parole
agreement does not prevent subsequent parole revocation proceedings for
the—same—incident,—which—constitutes—an—alleged violation—ef—parole
conditions, provided that the revocation occurs within six months from
when—the—parole—officer—knew—er—should have—known—ef—the—incident.
Under no circumstances shall a parole be revoked more than once for the
same incident regardless of whether the parolee was reincarcerated.
R655-509-2—Procedure
Upon receipt of an incident report describing an alleged violation
e#—parole,—the—Board—ef—Pardons—may,—at—a**y—time/—amend—a—parole
agreement to adjust the special conditions for a parolee. Relative to
any proposed special conditions,—the parolee shall be afforded all his
rights under policy #402,—Special Conditions of Parole.
Nothing in this policy would prevent a parolee from remaining in
the—community—en—bail—e*=—being—placed—en—community—release—pending
adjudication of outstanding charges.]
KEY:
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6. A Notice of Agency Action" shall be mailed by certified mail to the person named in the revocation proceeding setting the date, time and place of the
prehearing and other elements as set forth in UCA 6346b-3-2.
7. The information provided at the prehearing and a
recommendation from the RAC shall be forwarded to
the Board for review two weeks prior to its next scheduled meeting. The RAC recommendation shall, at the
same time, be sent by regular mail to the person named
in the revocation proceeding. A copy of the information
provided at the prehearing may be available upon
request and at a reasonable copy fee of the person
named in the revocation proceeding.
8. The Board shall review the information and recommendation provided by the RAC and shall give the person named in the revocation proceeding an opportunity
to be heard and to present additional relevant information at its next scheduled meeting.
9. Within a reasonable time after the close of an informal adjudicative proceeding, the Board shall issue its
Final Decision and Order.
B. The revocation procedures follow the provisions of
UCA 63-46b and R657-2.
R657-26-5. Request for Reconsideration.
A. Within 20 days after the issuance of the Decision
and Order, the person named in the revocation process
may request reconsideration of the Final Decision and
Order in accordance with UCA 63-46b-13 and R657-218.
B. The request for reconsideration shall be made in
writing and addressed to the Chairman of the Wildlife
Board with a copy to the Director.
1. The request for reconsideration must include:
a. Name of person making request;
b. Address of person making request;
c. Brief statement of the action of the Wildlife Board
for which you are making a request for reconsideration;
d. Information believed essential to aid the Wildlife
Board in the reconsideration request;
e. Any letters, documents or exhibits that will assist
the Wildlife Board in the reconsideration request;
f. A statement setting forth the specific grounds upon
which relief is requested.
g. Signature of person making request.
C. A request for reconsideration is not a prerequisite
to judicial review of the Final Decision and Order.
D. The Chairman of the Wildlife Board shall issue a
written order granting or denying the request for reconsideration. If such an order is not issued within 20 days
after the filing of the request, the request for rehearing
shall be considered denied. Any order granting rehearing shall be strictly limited to the matter specified in
the order.
KEY: wildlife, revocation*, violation*
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R671-306. Full Hearing Schedule.
R671-307. Foreign Nationals and Offenders With
Detainers.
R671-308. Offender Hearing Assistance.
R671-309. Impartial Hearings.
R671-310. Rescission Hearings.
R671-311. Redeterminations and Special Attentions.
R671-312. Commutation Hearings for Death Penalty
Cases.
R671-313. Class "A" Hearings.
R671-314. Certification Hearings.
R671-315. Pardons.
R671-401. Parole Incident Reports.
R671-402. Special Conditions of Parole.
R671-403. Restitution.
R671-405. Parole Termination.
R671-406. Sentence Expiration.
R671-407. Emergency Releases.
R671-501. Issuance of Warrants.
R671-502. Evidence for Issuance of Warrants.
R671-503. Prerevocation Hearings.
R671-504. Timeliness of Parole Revocation Hearings.
R6 71-505. Parole Revocation Hearings.
R671-506. Alternatives to Re-Incarceration of Parolees.
R671-507. Restarting the Parole Period.
R671-508. Evidentiary Hearings.
R671-509. Multiple Referrals For Single Parole
Violation Incident.

R671-101. Policies.
R671-101-1. Policy.
R671-10M. Policy.
Board of Pardons rules shall be processed according
to state rulemaking procedures. The Board shall determine if the rule is to be submitted through the regular
rulemaking or emergency rulemaking procedure. Rules
shall then be distributed as necessary.
Any error, defect, irregularity or variance in the application of these rules which does not affect the substantial rights of a party may be disregarded. Rules are to
be interpreted with the interests of public safety in
mind so long as the rights of a party are not substantially affected.
Any reference in this manual to "policy" or "policies"
and "procedure(s)" shall be interpreted to mean
"rule(s)" as defined in the Administrative Rulemaking
Act.
KEY: pardons
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R671-201. Calendaring Original Parole
Grant Hearings.
R671-20M Policy
R671-201-2 Procedure
R671-20M. Policy.
It is the pokey of the Board, consistent with Utah law
to establish a date upon which an offender shall be
released or upon which his case shall be considered
within six months of his commitment
R671-201-2. Procedure.
An inmate who is serving up to a life sentence and
who was committed to the prison on or after June 1,
1988, will be eligible for a hearing after the service of
three years of his sentence An immate who is serving
up to a life sentence and who was committed to the
prison prior to June 1, 1988, will be eligible for a hearing after the service of one year of his sentence
An inmate who is serving a sentence of up to fifteen
years and who was committed to the prison on or after
June 1,1988, will be eligible for a hearing after service
of nine months of his sentence An inmate who is serving a sentence of up to fifteen years and who was committed to the prison prior to June 1, 1988, will be
eligible for a hearing after the service of six months of
his sentence
An inmate who is serving a sentence of up to five
years will be eligible for a hearing after the service of
ninety days of his sentence
Excluded from the above provisions are inmates who
are sentenced to death For death sentence inmates, see
the Board's policy on Commutation Heanngs, No 3 12
An inmate may petition the Board to calendar him at
a time other than the usual times designated above or
the Board may do so on its own motion A petition by
the inmate shall set out the exigencies which give rise
to the request The Board shall notify the petitioner of
its decision in writing as soon as possible
The Board may elect to have an individual Board
Member hold any type of hearing provided for in these
rules and make interim decisions to be subsequently
reviewed and voted on by the full Board
KEY restitution, government hearings, parole
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R671-202. Offender N o t i f i c a t i o n of
Hearing.
R671-202-1 Policy
R671-202-2 Procedure
R671-202-1. Policy.
An offender shall be notified at least seven calendar
days in advance of a hearing, except in extraordinary
circumstances, and shall be specifically advised as to
the purpose of the hearing

days after commitment to pnson At least seven days in
advance of any hearing in which a personal appearance
is involved, the offender shall be given written notice of
the day and purpose of the hearing In extraordinary
circumstances, a hearing may be conducted without the
seven day notification
B Board calendars and materials are prepared m
advance and, when possible, notice of original hearings,
reheanngs and parole revocation hearings are published in the newspaper at least four days in advance of
the heanngs This procedure is in correlation with the
policy on Calendanng Original Parole Grant Hearings,
#201
KEY government hearings
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R671-203-1 Policy
R671-203-2 Procedure
R671-203-1. Policy.
The Board of Pardons shall be provided with all available information concerning the impact the crime may
have had upon the victim or the victim's family including, but not limited to the cntena outlined in Section
64-13-20(4), U C A., 1953
R671-203-2. Procedure.
In accordance with Corrections Field Operations' Victim Impact Policy, all presentence reports shall contain
victim impact information In all cases where a presentence report has not been provided, and a victim is
involved, such information shall be included in the
post-sentence report, or the probation/parole violation
report
At the time the offender is scheduled to be heard by
the Board, a letter shall be sent to the victims at the
last known address The letter shall contain The date,
place and estimated time of the inmate's heanng, all
offenses involved, a clear statement of the reason for
the heanng; the address and telephone number of the
Board office where further information may be
obtained, an explanation that hearings are open public
meetings, that input from victims or their family members should be provided in writing, preferably in
advance of the heanng, and that oral testimony at the
hearing will also be permitted but will be subject to
rules adopted by the Board governing victims' testimony
Victims wishing to make an oral statement pnor to
the heanng will be given the opportunity to meet with
the Board of Pardons Administrator or a Hearing
Officer and have the statement tape recorded Such
statements will be limited to ten minutes m length The
recording will then be reviewed by Board members
pnor to the heanng for the offender
KEY victims of crimes
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R671-202-2. Procedure.
A For his initial parole grant hearing, an offender
shall be notified of the month of his hearing within 60
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77.27-6
77-27 8
77 27-9 5

77 27 13 (5)
64-13 20(4)

R671-204-1

P a r d o n s (Board of)

R671-204. Pending Charges.
R671-204-1. Policy.
R671-204-2. Procedure.
R671-204-1. Policy.
It is the policy of the Board of Pardons to consider continuing an original parole grant hearing, rehearing, or
rescission hearing pending the resolution of felony or
misdemeanor charges.
R671-204-2. Procedure.
Following notification of pending charges, the Board
of Pardons will consider the gravity of the charges and
determine whether to continue the hearing pending the
out - -me of those charges. If the Board determines that
the cnarges are of sufficient gravity to warrant a continuance, the offender will be notified in writing that his
hearing has been continued and the reasons for doing
so.
When the Board is notified that the charges have
been resolved, the following procedure will be used in
scheduling subsequent hearings:
Original Parole Grant - The offender's hearing date
will be scheduled as soon as practicable and will be
measured from the earliest date of commitment based
on the highest degree of crime for which he has been
committed. When the resolution of the charges extends
beyond the length of the period determined by the highest degree of crime, the hearing will be rescheduled as
soon as practicable after notification of the resolution of
the charges.
Rehearings and Rescissions - The hearing will be
scheduled as soon as practicable after notification of the
resolution of the charges.
KEY: government bearings
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R671-205. Credit for Time Served.
R671-205-1. Policy.
R671-205-2. Procedure.
R671-205-1. Policy.
Effective July 15, 1987, an offender shall be granted
credit toward imprisonment for any time spent in official detention on the crime of commitment prior to the
date sentence was imposed, with the following exceptions:
(1) Offenses which were considered by the Board for
the first time prior to July 15, 1987;
(2) Time served solely as a condition of probation;
(3) Time spent in detention out of state awaiting
return to Utah.
Credit for time served shall also be granted toward
imprisonment when:
(1) A conviction is set aside and there is a subsequent
commitment for the same criminal conduct;
(2) A commitment is made to the Utah State Hospital
pursuant to a "guilty and mentally ill" conviction;
(3) Up to 180 days are served pursuant to diagnostic
commitments.
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R671-205-2. Procedure.
Time served in the above referenced categories shall
be noted in reports to Board members by Board staff.
After the Board determines the number of months to be
served to release, the amount of time to be credited
shall be deducted and the release date set accordingly.
If no record of official detention time is in the Board
file, it is presumed that none was served. If the offender
desires credit, the burden is on the offender to request
it and provide certified copies of records supporting his
request.
KEY: capita] punishment, prison release, parol, government
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R671-207. Competency of Offenders.
R671-207-1. Policy.
R671-207-2. Procedure.
R671-207-1. Policy.
It is the policy of the Board to continue original parole
grant hearings, rehearings, rescission hearings and
revocation hearings when an offender is incompetent to
proceed and to review his status regularly while proceedings are pending.
R671-207-2. Procedure.
Whenever an offender is scheduled for a hearing and
reasonable doubt exists as to his ability to understand
the nature of and participate in the proceeding, a hearing to determine his mental competency shall be conducted within a reasonable period of time by the Board
or a Hearing Officer. An inmate shall be represented by
counsel at competency hearings.
The Board or a Hearing Officer shall consider written
psychiatric or psychological reports and may receive
oral testimony and other evidence. All submissions
shall be provided to the offender's attorney unless confidential.
If it is determined that the offender is mentally competent, the previously scheduled hearing shall be held.
If it is determined that the offender is mentally
incompetent, the previously scheduled hearing shall be
continued indefinitely until such time as it is determined that the offender has recovered sufficiently to
understand the nature of and participate in the proceedings. The Board shall require a progress report on
the mental health status of the offender every six
months.
If after two years from the most recent competency
hearing there is not a finding of substantial probability
that the offender will in the foreseeable future attain
competency, the Board shall petition for transfer to the
Utah State Hospital under U.C.A. 64-7-3 or for involuntary hospitalization at the Utah State Hospital under
U.C.A. 64-7-36. Upon a finding by the Board that the
offender has sufficiently recovered from his mental illness, he shall be returned to the state prison and the
pending proceeding shall be conducted.
The Board may dismiss a parole violation against an
incompetent offender accused of a technical violation
where the expected penalty of such violation would be
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minimal Under these circumstances, the offender shall
be reinstated on parole with appropriate conditions
For time spent in mental health facilities, the
offender shall receive credit toward expiration of sentence and the total period of incarceration
KEY criminal competency*
1988

7727 2

77-27 7
77-27 13

R671-302-2

3 An individual Board member may travel to the
jurisdiction and conduct the heanng, record the proceeding, and make a written record and recommendation for the Board's final decision
4 Send a Board hearing officer to conduct the hearing, record the proceeding and make a written record
and recommendation for the Board's final decision
5 A hearing may be conducted by way of conference
telephone call with the consent of the offender
KEY government hearings
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R671-301. Personal Appearance.

1987

R671-30M Policy
R671-301-2 Procedure
R671-30M. Policy.
It is the policy of the Board of Pardons that all offenders shall have a personal appearance before the Board,
unless waived prior to a final decision to release
R671-301-2. Procedure.
By statute, the Board or its designee is required to see
each and every offender in at least one hearing This
usually occurs at the offender's initial heanng However, by policy, the Board requires personal appearances for rehearings in cases when a date was not
established, for rescission heanngs, and for parole revocation heanngs In rehearings, the offender is afforded
all the rights and considerations afforded in the initial
hearing except as provided by other Board policies
because the setting of a parole date is still at issue In
rescission hearings and parole revocation hearings, a
personal appearance is mandatory unless waived The
offender is also given adequate notice of such hearings
so that he may prepare The hearing is conducted in
such a manner to minimize distractions and facilitate
offender input
An offender has the nght to be present at a parole
grant, rehearing, rescission, or parole violation hearing
if he is within the state (UCA 77-27-7) The offender has
the nght to be present at hearings conducted by a
Board hearing officer He may speak on his own behalf,
present documents, ask, and answer questions An
offender who waives his right, or refuses to personally
attend the hearing shall be advised that a decision may
be made in his absence
If an offender is being housed out of state he may
waive the right to a personal appearance The waiver
shall be in writing and witnessed by a staff member at
the institution where the offender is housed A written
waiver shall be voluntary The original copy of the
waiver is to be forwarded to the Board and retained in
the offender's file
If the offender refuses to waive the appearance, any of
the following four alternatives shall be utilized at the
discretion of the Board in conducting the hearing
1 Request the Warden to return the offender to the
state for the hearing
2 A courtesy hearing may be conducted with the consent of the offender by the paroling authority or jurisdiction where he is housed A request along with a
complete copy of Utah's record shall be forwarded for
the hearing All reports, a summary of the hearing, and
a recommendation shall be returned to the Utah Board
for final action

7727-2
77-27-7
77-27-9
77-27-11

77 27-29

R671-302. N e w s M e d i a a n d P u b l i c
Access to Hearings.
R671-302-1 Policy
R671-302-2 Procedure
R671-302-1. Policy.
According to state law and subject to fairness and
secunty requirements, Board of Pardons hearings shall
be open to the public, including representatives of the
news media
R671-302-2. Procedure.
LIMITED SEATING When the number of people
wishing to attend a hearing exceeds the seating capacity of the room where the hearing will be conducted, priority shall be given to
1 Individuals involved in the hearing
2 Up to five people selected by the offender
3 Up to five members of the news media as allocated
by the Board Administrator (see RESERVED MEDIA
SEATING)
4 Members of the public and media on a first-come,
first served basis
SECURITY AND CONDUCT All attendees are subject to Prison secunty requirements and must conduct
themselves in a manner which does not interfere with
the orderly conduct of the heanng Any individual causing a disturbance or engaging in behavior deemed by
the Board to be disruptive of the proceeding may be
ordered to leave and security personnel of the pnson
may be requested to escort the individual from the premises
EXECUTIVE SESSION No filming, recording or
transmitting of executive session portions of any hearing shall be allowed
NEWS MEDIA EQUIPMENT Subject to pnor
approval by the Board Administrator or the Board (see
APPROVING EQUIPMENT), the news agency representatives shall be permitted to operate photographic,
recording or transmitting equipment during the public
portions of any hearing When more than one news
agency requests permission to use photographic,
recording or transmitting equipment, a pooling
arrangement may be required
When it is determined by the Board Administrator or
the Board that any such equipment or operators of that
equipment have the potential to cause a disturbance or
interfere with the holding of a fair and impartial hear-

R671-303-1
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ing, or are causing a disturbance or interfering with the
holding of a fair and impartial hearing, restrictions
may be imposed to eliminate those problems.
PRIOR APPROVAL. News media representatives
wishing to use photographic, recording or transmitting
equipment or to be considered for one of the five
reserved media seats shall submit a request in writing
to the Board Administrator. Such requests must be submitted at least 48 hours in advance of a regularly
scheduled Board of Pardons hearing and at least one
week in advance of a Commutation Hearing. If requesting the use of equipment, the request must specify by
type, brand and model all the pieces of equipment to be
used.
APPROVING EQUIPMENT. If the request is to use
photographic, recording or transmitting equipment, at
least 24 hours prior to a regularly scheduled hearing
and 96 hours prior to a Commutation Hearing, it shall
be the responsibility of a representative of the news
agency making the request to confer with the Board
Administrator to work out the details. If the Board
Administrator is unfamiliar with the equipment proposed to be used, he may require that a demonstration
be performed to determine if it is likely to be intrusive,
cause a disturbance or will inhibit the holding of a fair
and impartial hearing in any way. If the Board Administrator or the Board determines that such may occur,
it may be required that the equipment be modified or
substituted for equipment that will not cause a problem
or the equipment may be banned.
Video tape or "on air" type cameras mounted on a tripod and still cameras encased in a soundproof box and
mounted on a tripod shall be deemed to be approved
equipment.
If the equipment is approved for use at a hearing, its
location and mode of operation shall be approved in
advance by the Board Administrator and it shall
remain in a stationary position during the entire hearing and shall be operated as unobtrusively as possible.
There shall be no artificial light used.
If there is more than one request for the same type of
equipment, the news agencies shall be required to
make pool arrangements, as no more than one piece of
the same type of equipment shall be allowed. If no
agreement can be reached on who the pool representative will be, the Board Administrator shall draw a name
at random. All those wishing to be a pool representative
must agree in advance to fully cooperate with all pool
arrangements.
RESERVED MEDIA SEATING. If there are fewer
than four other requests received prior to the deadline,
the request shall be approved. If more than five
requests are made, the Board Administrator shall allocate the seating based on a pool arrangement. Each category shall select its own representative(s). If no
agreement can be reached on who the representative(s)
will be, the Board Administrator shall draw names at
random. All those wishing to be a pool representative
must agree in advance to fully cooperate with all pool
arrangements.
One seat shall be allocated to each of the following
categories:
1. Local daily newspapers with statewide circulation
2. Major wire services with local bureaus
3. Local television stations with regularly scheduled
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daily newscasts
4. Local radio stations with regularly scheduled daily
newscasts
5. Daily, weekly or monthly publications (in that
order) located in the area where the criminal activity
took place.
6. If the requests submitted do not fill all of the above
categories, a seat shall be allocated to a representative
of a major wire service with no local bureau or a
national publication (in that order).
If seats remain unfilled, one additional seat shall be
allocated to the categories in the above order until all
seats are filled. No news agency shall have more than
one individual assigned to reserved media seating
unless all other requests have been satisfied.
VIOLATIONS. Any news agency found to be in violation of this policy may have its representatives
restricted in or banned from covering future Board
hearings.
KEY: newt agenctai
1987

R671-303. Offender
Information.

77-27-6

Access

to

R671-303-1. Policy.
R671-303-2. Procedure.
R671-303-1. Policy.
An offender shall have access to all information relating to his case on which parole decisions are made
except that which is classified confidential.
R671-303-2. Procedure.
All material submitted to the Board, except that
which is specifically classified as confidential, shall be
available to be reviewed with the offender.
The Board may review the offender's record and cover
areas of concern during the hearing. The offender may
comment, clarify issues and ask questions at the hearing.
Upon written request from the offender, copies of
requested information not classified as confidential
shall be provided at the offender's expense.
KEY: inmate*' right*
1967

63285.3
63-2-85.4

R671-304. Board Hearing Record.
R671-304-1. Policy.
R671-304-2. Procedure.
R671-304-1. Policy.
The Board shall cause a record to be made of all proceedings.
R671-304-2. Procedure.
A record (verbatim transcript, tape recording or written summary) shall be made of all hearings. The record
shall be retained by the Board for future reference or
transcription upon request at cost. However, copies
may be provided at no cost to the petitioner in accordance with UCA 77-27-8 (3). The record shall be
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retained for as long as the ofTender is under sentence.
KEY: government hearings
1987

77-27-8
77-27-9

R 6 7 1 - 3 0 5 . N o t i f i c a t i o n of B o a r d
Decision.
R671-305-1. Policy.
R671-305-2. Procedure.

Parole Revocation Hearings
Rehearings
Rescissions
Class A Hearings
KEY: government hearings
la87

77-27-7
77-27-9

R671-307. F o r e i g n N a t i o n a l s and
Offenders With Detainers.

R671-305-1. Policy.
The ofTender will be notified verbally immediately
after the hearing of the action taken or that the Board
has taken the matter under advisement. The action
shall, thereafter, be supported in writing signed by the
Administrator or other staff in attendance at the hearing.
R671-305-2. Procedure.
At the time the ofTender appears before the Board, he
is notified verbally of the decision. An explanation of
the reasons for the decision is given and supported in
writing. This is done in the following manner:
1. On a Parole Grant Hearing, Rehearing, Redetermination and/or Special Attention of the Board, the
ofTender shall be notified in writing of the decision of
the Board within thirty days after the hearing.
2. On a Parole Rescission Hearing, a Class A original
hearing, or any other hearing conducted by a Hearing
Officer, the ofTender shall be notified verbally and in
writing of the interim decision of the Hearing Officer.
Within thirty days of the hearing the ofTender shall be
notified in writing of the decision of the Board.
3. On a Parole Revocation Hearing, the ofTender shall
be notified in writing of findings of fact, which include
the Board's decision, according to Policy #505.
Copies of the written decision are given to the
ofTender, the institution and Field Operations. The
Board shall publish written results of Board meetings,
in minute form. Copies of minutes shall be kept on permanent file in the Board office.
KEY: government hearings
1987

R671-308-2

77-27-7
77-27-11

R671-306. Full Hearing Schedule.
R671-306-1. Policy.
R671-306-2. Procedure.
R671-306-1. Policy.
The number of full hearings scheduled for a Board
panel or hearing officer in a single day shall be limited
to twenty cases, except as extraordinary circumstances
may otherwise dictate.
R671-306-2. Procedure.
A full hearing shall consist of an offender's personal
appearance before the Board or its Hearing Officer, in
which all the facts of the case are reviewed, evidence is
presented and statements are taken from involved parties. The following are full hearings:
Original Parole Grant Hearings

R671-307-1. Policy.
R671-307-2. Procedure.
R671-307-1. Policy.
Offenders who are foreign nationals and offenders
who have detainers lodged against them shall be considered for parole and termination consistent with
other Board policies.
R671-307-2. Procedure.
Subject to other Board policies, hearings will be conducted for offenders who have detainers from other
jurisdictions lodged against them. Reasons supporting
the detainer will be considered in the Board's deliberations if they independently constitute factors relevant
to the Board's decision.
Subject to other Board policies, hearings will be conducted for offenders who are foreign nationals. Where a
detainer has been lodged by the Immigration and Naturalization Service, a foreign national may be considered for parole or termination to allow the offender to
return to his home country.
KEY: parole
1967

77-27-9

77-27-13

R671-308. Offender Hearing Assistance.
R671-308-1. Policy.
R671-308-2. Procedure.
R671-308-1. Policy.
It is the policy of the Board of Pardons to allow an
offender to have such assistance from other persons as
may be required in preparation for a Board hearing.
R671-308-2. Procedure.
Family, friends, professionals, interpreters, case
workers, and minority representatives are allowed to
be present at hearings and may assist the offender in
preparing his case.
An attorney shall be retained by the State to represent all parolees who desire representation at Parole
Revocation hearings before the Board of Pardons. However, an alleged parole violator may choose to have a
private attorney represent him at his own expense.
Except as otherwise provided by law, no person other
than the offender may address the Board at any hearing except for the offender's attorney at a Parole Revocation hearing, or such persons as the Board may find

R671-309-1
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necessary to the orderly conducting of any hearing.

hearing.

KEY: restitution, government hearings, parole

KEY: government hearings
1987

1988

77-17-7
77-27-9
77-27-11
77-27-29
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77-27'J
77-27-8

R671-310. Rescission Hearings.
R671-309. Impartial Hearings.

R671-310-1. Policy.
R671-310-2. Procedure.

R671-309-1. Policy.
R671-309-2. Procedure.

R671-310-1. Policy.
Any prior Board of Pardon's decision may be reviewed
and rescinded by the Board at any time until an offender's actual release from custody

R671-309 1. Policy.
Offenders are entitled to an impartial hearing before
the Board of Pardons, lb that end, the Board of Pardons
discourages any direct outside contact with individual
Board Members regarding specific cases. This also
applies to Hearing Officers who may be designated to
conduct hearings. Any such contact should be made
with the Board Administrator.
R671-309-2. Procedure.
All contacts by offenders, victims of crime, their family members or any other person outside the staff of the
Board of Pardons regarding a specific case shall be
referred, whenever possible, to the Board Administrator or other Board staff member who may not be
directly involved in hearing the case. If circumstances
dictate, the Board Administrator or other Board staff
member shall prepare a memorandum for the file containing the substance of the contact. If the contact is by
a victim wishing to make a statement for the Board's
consideration, the Board's policy on Victim Input and
Notification, #203, shall apply.
Whenever an outside contact regarding a specific case
with a Board Member or a designated Hearing Officer
occurs prior to that case being heard, the conversation
should be taped and placed in the file. The Board Member or designated Hearing Officer shall also prepare a
memorandum for the file containing the substance of
the contact.
In the event no recording equipment is available at
the time of the contact, the Board Member or designated Hearing Officer shall prepare a memorandum for
the file containing the substance of the conversation
and the circumstances under which the contact took
place.
If a contact, or prior knowledge of a case or individuals involved, is such that it may affect the ability of a
Board Member or designated Hearing Officer to make a
fair and impartial decision in a case, the Board Member
or designated Hearing Officer shall decide whether to
participate in the hearing. If the decision is to participate, the offender shall be informed of the contact or
prior knowledge and be given the opportunity to
request that the Board Member or Hearing Officer not
participate. Such a request is not binding in any way,
but shall be weighed along with ail other factors in
making a final decision regarding participation in the
hearing.
This policy shall not preclude contact by members of
the Department of Corrections so long as such contact
is not for the purpose of influencing the decision of an
individual Board Member on any particular case or

R671-310-2. Procedure.
If the rescission of a release or rehearing date is being
requested by an outside party, information shall be provided to the Board establishing the basis for the
request. Upon receipt of such information, the offender
may be scheduled for a rescission hearing. The Board
may also review and rescind an offender's release or
rehearing date on its own initiative. Except under
extraordinary circumstances, the offender will be notified of all allegations and the date of the scheduled
hearing at least three working day6 in advance. The
offender may waive this period.
In the event of an escape, the Board will rescind the
inmate's date upon official notification of escape from
custody and continue the hearing until the inmate is
available for appearance, charges have been resolved
and appropriate information regarding the escape has
been provided.
A Board of Pardons hearing officer shall hear the matters) when the violation consists of a new complaint or
conviction for a non-violent felony, misdemeanor, an
adjudicated violation of rules or regulations except
when otherwise directed by the Board. All other matters shall be heard by the Board.
When directed by the Board, the hearing officer shall
conduct the hearing and make an interim decision to be
reviewed, along with a summary report of the hearing,
by the Board members. Any decision by a hearing
officer shall be binding and in full force and effect until
reviewed by Board members, who will make the final
decision by approving, modifying, or overturning a
hearing officer's decision. The decision is then entered
into the record at a regular scheduled Board meeting
and the offender is then informed by mail of the results.
He is not afforded a personal appearance for this
review.
KEY: government hearing*, parole
1989

77-26-7

R671-311. R e d e t e r m i n a t i o n s a n d
Special Attentions.
R671-311-1. Policy.
R671-311-2. Procedure.
R671-31M. Policy.
It is the policy of the Board of Pardons to allow an
offender or others to petition for a review of an offender's status subject to certain conditions.
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R071-3U-2. Procedure.
The Board of Pardons provides two methods in which
an offender's status may be reviewed.
A. RedfeteTTaixi&tioii-. Upoi^ Tfeoeipt of a& application
for redetermination from an eligible offender, and an
updated progress report and recommendation from the
Department of Corrections, the Board shall reconsider
the offender's release status. The Board may reduce the
time to be served, make no change or increase the time
to be served. The Board may change the offender's status to the setting of a date for rehearing, parole, termination, or expiration of sentence and may alter any
conditions of parole. Effective September 1, 1988, an
offender shall be eligible to apply for redetermination
after serving one-half of the time from his last timerelated consideration to his current date of rehearing or
release. In no case shall an offender be eligible to apply
sooner than eighteen (18) months after his last timerelated consideration. In all cases, an offender is eligible to apply after the service of five (5) years from his
last time-related consideration. As used in this policy,
"time-related consideration" means any original hearing, rehearing, redetermination, special attention,
rescission or parole revocation hearing. An offender is
not entitled to a personal appearance before the Board
for redetermination.
B. Special Attention: This type of hearing is used to
grant relief in special circumstances requiring immediate action by the Board. This action is initiated by the
receipt of a written request indicating that special circumstances exist for which a change in status may be
warranted. These circumstances could include, but are
not limited to, illness in the offender's family, illness of
the offender requiring extensive medical attention,
exceptional performance or progress in the institution,
or exceptional opportunity for employment and
involves information that was not previously considered by the Board. A summary report is then prepared
by Board staff along with a recommendation and the
case is routed to Board members. The decision is then
entered into the record at a regularly scheduled Board
meeting and the offender is then informed by mail of
the results. A personal appearance is not afforded for
this review unless specifically granted by the full-time
Members of the Board.
KEY: government hearing*
1968

77.27-7

R671-312. Commutation Hearings for
Deatk Penalty Cases.
R671-312-1. Policy.
R671-312-2. Procedure.
R671-312-1. Policy.
The Utah State Board of Pardons shall conduct a
Commutation Hearing when properly petitioned by the
inmate sentenced to death or the inmate's attorney
with the concurrence of the inmate. The Board members shall only review whether in their opinions the
punishment properly fits the crime and will not review
either legal or constitutional matters as those would
have previously been reviewed by the courts. The burden shall be on the petitioner to show that the death

R671-312-2

penalty is not appropriate. The Commutation Hearing
will be scheduled only after all court proceedings have
been exhausted, including the setting of a new execution date> and shall be heard by the three full-time
members of the Board except under exigent circumstances.
R671-312-2. Procedure.
Following the completion of all court proceedings, and
either upon a respite being granted by the Governor or
the filing of a petition by the inmate sentenced to death,
or an attorney with the concurrence of the inmate, the
Board of Pardons shall schedule a date and time certain
for a Commutation Hearing. If the petition is made
directly to the Board of Pardons, it must be done within
10 days from the trial court's entry of the order setting
a new execution date. If necessary, the Board may grant
a respite until such time as the hearing can be held and
a decision rendered.
The petitioner may be represented by an attorney of
his choosing and in the event that the petitioner cannot
afford an attorney, one may be appointed to represent
him. The petitioner may also represent himself. The
petition should contain name and number of the petitioner and reasons the petitioner is requesting the
hearing
The Attorney General's office and the County Attorney's office that originally prosecuted the case shall be
immediately notified in writing by Board staff of the filing of the Petition for Commutation. The State may be
represented by the Attorney General's office and/or by
the County Attorney's office that originally prosecuted
the case.
Approximately two (2) weeks prior to the scheduled
date of the hearing all relevant written material shall
be provided to the Board either by the petitioner or his
attorney, and also by the attorney(s) for the State. This
material shall include, but not be limited to, any relevant sections of the trial and/or sentencing transcripts,
any briefs either party would care to provide to the
Board, a brief description of any new evidence or aggravating or mitigating circumstances that might have
been discovered since the time of the petitioner's original sentencing, a list of all witnesses, not to exceed
twenty (20) in number including the peitioner, each
side intences to call along with a brief synopsis of the
testimony of each witness and a brief synopsis of all
material to be introduced at the hearing. Any witness
or material not included in such submissions or outside
the scope of the synopsis may not be allows to testify or
be introduced. Three (3) copies of all written material
shall be submitted to the Board and one (1) copy shall
be provided to the other party.
Approximately one (1) week prior to the date of the
hearing the Board shall schedule and conduct a prehearing conference, which shall not be open to the public or news media. At the time of the conference attorneys for both parties, or the petitioner, only if he is
representing himself, may be present along with the
members of the Board and Board staff. Each party shall
also be informed of the procedure for the hearing. This
shall include, but not be limited to, the fact that each
party shall call its witnesses and have them testify
under oath, but that no cross-examination will be
allowed, and that each party shall be required to

R671-313-1
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observe a time limit for presenting its case.
Board members may ask any questions they deem
appropriate at any time. The petitioner may elect to be
present at the Commutation Hearing and to testify, but
he shall not be required to do either.
The Commutation Hearing and any other proceedings deemed appropriate by the Board shall be recorded
pursuant to Section 77-27-8(2), U.C.A. as amended.
Attendance at the hearing shall be in accordance with
the Board of Pardons policy on News Media and Public
Access to Hearings, #3.02, and all visitors, the public
and the news media shall be subject to prison security
and search, if deemed necessary.
The hearing shall be conducted in an orderly fashion
and all participants and visitors shall conduct themselves accordingly. During the hearing if someone
should become loud, disorderly, or disruptive the Board
may stop the hearing until such time as the person or
persons are removed from the hearing by security, or
order is restored and the hearing can be reconvened.
The Board may stop the hearing at any time for cause
and reconvene as soon as practicable.
Following the submission of all evidence, the Board
shall go into Executive Session to make its decision.
The Board shall render written opinion, along with any
concurring or dissenting opinions, within five (5) working days after the submission of all evidence. The Board
shall reconvene in open session with all parties present
to deliver its decision, which shall then be published. A
copy shall be provided to each attorney, the inmate, the
sentencing judge and the Department of Corrections.
After the decision has been published, the petitioner
shall be referred back to the Court, if necessary, for the
resetting of an execution date.
There shall be only one Commutation Hearing per
petitioner unless new and significant information is
found that has not already been submitted to the
Board.
KEY: capital punishment
1968

52-4-5 (3)
77-27-3
77-19-7
Art VH, Sec 12

R671-313. Class "A" Hearings.
R671-313-1. Policy.
R671-313-2. Procedure.
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R671-313-1. Policy.
The Utah State Board of Pardons will conduct Parole
Grant Hearings for all prison inmates sentenced on
Class "A" Misdemeanors on April 28,1986, or later.
R671-3ia-2. Procedure.
1. No inmate sentenced or confined in the prison on a
Class "A" Misdemeanor shall be eligible for an original
parole grant hearing prior to service of three months of
his or her sentence.
2. After at least three months have elapsed, the hearing shall be conducted by a Hearing Officer in the following manner:
a. The commitment, criminal history, presentence
report, postsentence report, diagnostic evaluations,
psychological reports, institutional progress reports,
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and any other pertinent information available will be
evaluated to determine whether clemency should be
granted for release earlier than the full sentence.
b. The inmate shall have the right to appear before
the Hearing Examiner.
c. The inmate shall be allowed to make written and
oral comment.
d. A voice recording of the hearing shall be made and
preserved for the record.
e. A review of the entire record will be made by the
Hearing Examiner.
f. After the hearing, the Hearing Examiner shall
make an interim decision and inform the inmate of that
decision both verbally and in writing.
3. The Hearing Examiner's findings and recommendations shall be reduced to writing and forwarded along
with the inmate's file to the Board of Pardons for final
review and decision.
4. The final decision of the Board shall be included in
the minutes of a regular Board Meeting and the inmate
will be informed in writing of the Board's decision
within 10 days.
KEY: government hearings
1887

77-27-2(2)(f)
77-27-6
77-27-7
77-27-9

R671-314. Certification Hearings.
R671-314-1. Policy.
R671-314-2. Procedure.
R671-314-1. Policy.
It is the policy of the Board of Pardons to conduct a
Certification Hearing on an offender within 30 days of
notification from the Utah State Hospital under provisions of sections 77-16-5 or 77-35-21.5, U.C.A.
R671-314-2. Procedure.
Following receipt of the appropriate correspondence
and documents from the Utah State Hospital, the Certification Hearing shall be scheduled as soon as practicable. However, in no case shall it be more than 30 days
from receipt of the materials.
Pursuant to Section 77-35-21.5(8), U.C.A., the State
Hospital shall provide to the Board a report on the condition of the defendant which includes the clinical facts,
the diagnosis, the course of treatment, and the prognosis for the remission of symptoms, the potential for
recidivism and for the danger to himself or the public,
and recommendations for future treatment.
If all pertinent information is not available to the
Board at the time of the Certification Hearing, the
offender shall be transferred to the custody of the
Department of Corrections and the parole grant portion
of the hearing rescheduled.
All applicable Board policies shall govern the parole
grant portion of the hearing.
Pursuant to Section 77-35-21.5(8), U.C.A., offenders
committed on a finding of "guilty and mentally ill" to be
considered for parole shall be the subject of a consultation with the treating facility or agency. If recommended by the treating facility or agency, treatment
shall be made a condition of parole and failure to con-

125

I ^mc
I

JIM

Administration

tmue treatment or other condition of parole, except by
agreement with the treating facility or agency, shall be
the basis for initiating parole revocation proceedings
Such offenders shall serve a period of five years on
parole or until the expiration of sentence, whichever
occurs first, and such period shall not be reduced without consideration by the Board of a current report on
the mental health status of the offender
KEY government hearing*
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R671-315. Pardons.
R671-315-1 Policy
R671-315-2 Procedure
R671-315-1. Policy.
It is the policy of the Utah State Board of Pardons to
consider petitions for pardons on a case-by-case basis
consistent with its obligation to exercise the clemency
power of the executive branch
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R671-315-2. Procedure.
The Board of Pardons shall consider a petition for a
pardon from an offender whose sentence(s) have been
terminated or expired for at least five years and who
has exhausted all judicial remedies including appeal
and expungement Upon verification of these criteria,
the Board ma> cause an investigation of the petitioner
to be conducted which may include, but not be limited
to, criminal, personal and employment history, particularly since termination or expiration The Board may
publish the petition in the legal notices section of a
newspaper of general circulation and invite comment
from the public
The Board shall consider the petition and all available information relevant to it The Board may deny a
pardon by majority vote without a hearing If the Board
decides to consider the granting of a pardon, a heanng
shall be scheduled with appropriate notice given The
Board may grant a conditional pardon or an unconditional pardon The petitioner shall be notified in writing of the results as soon as practicable
The Board may dispense with any requirement created by this policy if good cause exists
KEY pardons
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R671-401. Parole Incident Reports.
R671-40M Policy
R671-401-2 Procedure
R671-40M. Policy.
An incident report shall be submitted to the Board
when an incident, positive or negative, occurs which
would serve to modify the conditions of parole or a
parolee's status

R671-402-2

R671-401-2. Procedure.
Examples of incidents which shall be reported to the
Board via an Incident Report at the time of occurrence
are
a Conviction of any infraction, misdemeanor or felony
b Significant incidents of rule infractions of the general or specific conditions of parole
c An incident which results in the parole supervisor
placing the parolee in jail on a parole hold, arrest,
detainment, or other conditions or incidents which
result in the parolee's removal from the community for
a period of time
All suspected parole violations shall be investigated
and an incident report along with a recommended
course of action shall be submitted to the Board within
a reasonable period of time The report shall advise the
Board of a parolee's adjustment and provide for modification of parole agreement conditions if necessary
Police reports, court orders, and waivers of personal
appearance from parolees shall be attached when applicable
KEY parole
1987
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R671-402. Special Conditions of Parole.
R671-402-1 Policy
R671-402-2 Procedure
R671-402-1. Policy.
The Board of Pardons shall order special conditions
as part of a parole agreement on an individual basis
and only if such conditions can be reasonably related to
rehabilitation of the offender or the protection of society The offender shall be given an opportunity to
respond to proposed special conditions
R671-402-2. Procedure.
Prior to any hearing which may result in the setting
of a parole date, information concerning an offender's
past and present criminal activity should be gathered
along with all background and social history from a presentence or post-sentence report and any other documentation and input given to the Board of Pardons
Based upon information provided by the offender during the heanng and previous offense patterns or needs,
the Board may require the addition of Special Conditions to the Parole Agreement The offender shall be
given the opportunity to respond to the imposition of
any such conditions
At any time, the Board may review an offender at its
own initiative or upon recommendation by the Department of Corrections or others and add any special conditions it deems appropriate The offender shall be
afforded a personal appearance before the Board or a
Board Hearing Officer to discuss the proposed condition^) unless that appearance is waived If a Hearing
Officer conducts the hearing, an interim decision shall
be made That decision shall be reviewed, along with a
summary report of the hearing, by the Board Members

R671-403-1

Pardons (Board of)

Any decision by a Hearing Officer shall be binding and
in full force and effect until reviewed by Board members, who shall make the final decision by approving,
modifying, or overturning that decision. The decision
shall then be entered into the record at a regularly
scheduled Board meeting and the offender shall then be
informed of the results. The offender is not afforded a
personal appearance for this review.
An incident report and signed waiver of appearance
and acceptance of special conditions may also be sent to
the Board of Pardons indicating that an offender voluntarily agrees to the addition of a particular condition to
his parole agreement.
The new conditions ordered shall be reduced in writing and a copy provided to the offender. If the offender
is on parole a new parole agreement shall be signed by
the parolee reflecting the new conditions of parole. The
new conditions shall be explained in detail, and the
offender shall acknowledge understanding by affixing
his signature, and receive a copy of the same.
KEY: parole
1966
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and after attempts to collect from the offender have
repeatedly failed; and
5. When new information is made available which
was not available to the court at the sentencing or restitution hearing, under the following procedure:
The Board may request that the Department of Corrections investigate the matter and the background and
ability of the offender to pay in accordance with U.C.A.
76-3-201 and provide the Board with a written report
and recommendation.
A restitution hearing may be conducted by a Board
panel or hearing officer. Prior to the hearing, the
offender and the victim(s) shall be notified in writing of
the hearing and shall be provided with copies of the
investigative report and other documentation unless it
is of a confidential nature. The offender and the victim(s) shall have the right to be present at the hearing
and present evidence in their behalf. Where hearings
are conducted by a hearing officer, the hearing officer
shall make a written report and recommendation to the
Board which shall be considered in a regularly scheduled Board meeting.
KEY: restitution, government hearings, parole
1866

R671-403. Restitution.
R671-403-1. Policy.
R671-403-2. Procedure.

R671-405. Parole Termination.

R671-403-1. Policy.
The Utah State Board of Pardons shall consider restitution in all cases where restitution has been ordered
by the court, when requested by the Department of Corrections or other criminal justice agencies, or other
appropriate cases.

R671-405-1. Policy.
R671-405-2. Procedure.

R671-403-2. Procedure.
Except for class B and class C misdemeanors, in cases
where restitution has been ordered by the court and is
included as part of the judgment and commitment, the
Board shall consider whether affirming such restitution is appropriate and whether persons have or are
prepared to make restitution in accordance with standards and procedures as set forth in U.C.A. 76-3-201 as
a condition of parole. The board may also originate
orders of restitution on any crime(s) of commitment it
deems appropriate, except for class B and class C misdemeanors.
The Board will consider ordering restitution or
affirming court ordered restitution in the following
instances:
1. When ordered by the sentencing court and the
order is included as part of the judgment and commitment provided to the Board by the court except for class
B and class C misdemeanors;
2. When ordered by or as a part of a disciplinary proceeding as a result of misconduct;
3. When requested by the Department of Corrections
or other criminal justice agency for the costs of extradition or return to custody;
4. When requested by the Department of Corrections
for the costs of programs such as unpaid fees at community correction centers, therapy or other service fees,
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R671-405-1. Policy.
It is the policy of the Board of Pardons to consider terminating parole when petitioned to do so by the Department of Corrections, other interested parties or on its
own initiative.
It is the policy of the Board of Pardons to toll any
parole time that a parolee is an absconder.
R671-405-2. Procedure.
The Board of Pardons has established a 24 month
parole period as a guideline for termination, although
both early termination and statutory termination will
be considered and approved when appropriate. When a
termination request has been denied, the parolee may
not be reconsidered for termination until six months
has passed, unless there are exigent circumstances.
When a termination is approved by the Board, written
notification of the Board's action will be provided to the
parolee and the Department of Corrections.
Statutory periods of parole without violation are
three, five or ten years, depending on the crime. That
period shall be extended by the amount of time that a
parolee is an absconder.
That time shall be determined to be from the date a
Board warrant was issued for absconding parole supervision to the date the offender was returned to custody
in Utah.
Upon receipt of written notification of the service of
the statutory maximum period on parole and verification of that information, the Board of Pardons shall
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population figures will be provided to the Board by
memorandum from the Department.

then order the closing of the file.
KEY: MBtoncinff
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R671-406. Sentence Expiration.
R671-406-1. Policy.
R671-406-2. Procedure.
R671-406-1. Policy.
It is the policy of the Board of Pardons to calculate
sentence expiration dates from the date the commitment order was signed by the judge, tolling any time
that an offender was an escapee or was a parole violator
and not in Utah custody.
R671-406-2. Procedure.
The following periods of time shall be credited toward
an offender's expiration of sentence: any time served as
an inmate on the initial commitment or for any parole
revocation; any time served at the State Hospital pursuant to a "guilty and mentally ill" conviction; up to 180
days served on diagnostic commitments; any other time
granted by the Board in accordance with the policy on
Credit for Time Served, #205, and any time served on
parole. Expiration dates shall be extended by the
amount of time that an offender is a parole violator but
is not in custody in Utah. That time shall be determined
to be from the date a Board of Pardons warrant was
issued to the date the offender was returned to Utah
custody. An offender is determined to be a parole violator when his parole is subsequently revoked by the
Board.
On anything less than a life sentence, the sentence
expiration date shall be the date the judge signed the
commitment order, plus the maximum number of years
in the sentence, minus one day. This is to reflect that
the sentence expires at midnight on that day.
Sentence expiration dates shall be reflected on orders
of parole and noted in reports to Board members by
Board staff.
Upon expiration of sentence, the Board of Pardons
shall be notified in writing. Upon verification of that
information, the Board will then order the closing of the
file.
KEY: *entendng
1880
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R671-407-2. Procedure.
Upon receipt of the request for emergency releases,
the Board of Pardons staff will assemble lists of individuals in the categories below to be reviewed by the Board
members and submitted to the Department of Corrections. Emergency releases will be considered in the following order until the necessary number of releases is
obtained or the Board deems it to be no longer in the
interest of public safety to proceed further:
1. Inmates who are within three months from an
existing release date and who are incarcerated for nonviolent Class A misdemeanors and third degree felonies;
2. Inmates who are within three months from an
existing release date and who are incarcerated for nonviolent second degree felonies; and
3. Additional groups of non-violent Class A misdemeanants, third and second degree felons in increments of one month from existing release dates.
For each inmate considered for emergency release,
the Department of Corrections shall provide to the
Board an update of any information which is relevant
to the inmate's release. After the Department of Corrections has had an opportunity to review the inmates'
records and comment, the Board members will review
each inmate's file and make a decision on whether to
approve the emergency release. Emergency releases
shall be approved by majority vote.
Following any Board action on emergency release
requests, a report of such action shall be made to the
Commission on Criminal and Juvenile Justice by the
Board's representative to that body.
Inmates who have been approved for an emergency
release will not also be eligible for flex release.
KEY: prison release
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R671-501. Issuance of Warrants.
R671-50M. Policy.
R671-501-2. Procedure.

R671-407-1. Policy.
R671-407-2. Procedure.

R671-50M. Policy.
Any member of the Board of Pardons may issue a
warrant in compliance with the Board's policy on Evidence for Issuance of Warrants, #502. Such warrants
shall have the same force and effect as if signed by all
members.

R671-407-1. Policy.
When the Executive Director of the Utah Department
of Corrections formally serves notice that a maximum
workable prison population has been exceeded for a 30day period and requests emergency early releases, the
Board of Pardons may make such emergency releases
as it deems necessary based on the procedure outlined
in the following section. Maximum workable prison

R671-501-2. Procedure.
Any warrant issued by any member of the Board shall
have the same force and effect as if signed by all members. The Board may delegate primary responsibility
for issuing warrants to any of its members.
A request to recall a warrant shall be submitted to the
Board member who issued that warrant; if that individual is not available any Board member may act on the

R671-407. Emergency Releases.

R671-502-1

P a r d o n s (Board of)

request
KEY warranto
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R671-502. E v i d e n c e for I s s u a n c e of
Warrants.
R671-502-1 Policy
R671-502-2 Procedure
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R671-502-1. Policy.
Warrants of arrest and detention shall be issued only
upon a showing that there is reasonable suspicion to
believe that a parole violation has occurred
R671-502-2. Procedure.
A certified Warrant Request shall be submitted by the
parole agent setting forth reasons to believe that the
named parolee committed specific parole violations
The request shall be based on the agent's information
and belief The request shall be accompanied by supporting documentation such as police reports, incident
reports, and judgment and commitment orders Upon
approval of the request by the Board, a Warrant of
Arrest shall be issued to arrest, detain, and return to
actual custody any parolee suspected of violating the
conditions of his parole Thereafter, a hearing shall be
conducted pursuant to policies on Prerevocation Hearings, #503, Timeliness of Parole Revocation Hearings,
#504 and Parole Revocation Hearings, #505
KEY warrants
1987
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R671-503. Prerevocation Hearings.
R671-503-1 Policy
R671-503-2 Procedure
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R671-503-1. Policy.
A Prerevocation Hearing shall be conducted by an
independent hearing officer withmfcurteeif3iavs after
detention on a Board warrant, on all alleged parole violations unless 6uch hearing is expressly waived by the
parolee, or substantial reason for continuance exists as
determined by an independent hearing officer The
parole officer shall serve Prerevocation Hearing Information on a parolee at least three working days prior to
the actual Prerevocation Hearing At the same time,
the parole officer shall advise the parolee of his rights
concerning the Prerevocation Hearing
R671-603-2. Procedure.
A Parole Revocation shall be initiated by the filing of
a Parole Violation Report with the Board of Pardons
Subsequently a Prerevocation Hearing Information
shall be served on the parolee, and the parolee shall be
advised of his right to request a Prerevocation Hearing
The hearing shall be held reasonably near where the
violation is alleged to have occurred, and scheduled
within 14 days The purpose of the hearing is to determine whether there is probable cause to believe that
the parolee is in violation of his parole agreement
Upon completion of the hearing, the hearing officer will
inform the parolee both verbally and m writing
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whether probable cause exists At the time of service
the parolee shall also be informed of his right to waive
the Prerevocation Hearing, and where the parolee
elects to do so a wntten waiver to that effect shall be
obtained The parolee may request witnesses an attorney, or a postponement A finding of probable cause by
a court on new criminal charges satisfies the due process requirement of Mornssey v Brewer, 408 U S 471
(1972) A certified copy of a bindover or conviction will
be accepted by the Board as a finding of probable cause
m lieu of a Prerevocation Hearing and the matter will
proceed directly to a Parole Revocation hearing
Upon completion of the Prerevocation Hearing the
hearing officer shall notify the parolee verbally,
whether probable cause exists that a parole violation
has occurred Within twenty-one calendar days, excluding holidays, wntten findings of fact and conclusions of
law shall be issued by the heanng officer and served on
the parolee
KEY parole, government hearings
1987

77 27 11
77 27 27
77-27 28
77 27 29
77 27-30

R 6 7 1 - 5 0 4 . T i m e l i n e s s of
Revocation Hearings.

Parole

R671-504-1 Policy
R671-504-2 Procedure
R671-504-1. Policy.
The Parole Revocation Heanng shall be conducted
within ninetv^90^daYsVroTn thp datp nf the Prerevocafmn ffparjnft or its waiver EXCEPT m the following circumstances
1 If a parolee is detained in another state on a Utah
Board warrant or on a new offense, a parole revocation
hearing shall be conducted within ninety (90) days from
the parolee's return to the State of Utah When the only
hold on a parolee is a Utah Board warrant, then the
parolee must be returned as soon as is practicable after
affording the parolee all rights
2 When the parolee is convicted of a new offense of
which the parole office knew or should have known, and
the parolee has not been detained on a Board warrant
during the pendency of court proceedings, the parole
revocation hearing shall be conducted within ninety
(90) days from the time of sentencing on the new
offense
3 The Board may continue the hearing for good cause
upon a motion by the parolee or the Department of Corrections, or upon its own motion
R671-504-2. Procedure.
Upon receiving a copy of the allegations and either
the parolee's waiver or a finding of probable cause in a
Prerevocation Heanng, a Board of Pardons heanng
officer shall prepare a report for the Board and shall
schedule the case for a hearing
If a "guilty" plea is entered, the dispositional phase of
the hearing begins at once (see Parole Revocation Hear
mgs, Policy #505)
If a "not guilty" plea is entered, and the case has not
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been continued, the evidentiary stage of the Revocation
Hearing shall be scheduled within sixty (60) days (see
Evidentiary Hearings, Policy #508).
KEY: parole, government hearing!
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R671-507-1

force and effect until reviewed by a majority of the fulltime Board members, who will make the final decision
by approving, modifying, or overturning the interim
decision. The final decision shall then be entered into
the record at a regularly scheduled Board meeting and
the offender will be informed by mail of the results A
personal appearance shall not be granted for this
review.
KEY: parole, government bearings
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R671-505-1. Policy.
R671-505-2. Procedure.
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R671-506-1. Policy.
Prior to the Parole Revocation Hearing, the parolee
shall be given adequate written notice of the date, time
and location of the hearing and the alleged parole violations. At the hearing, he shall be provided with an
opportunity to hear the evidence in support of the allegations, legal counsel unless he waives it, an opportunity to confront and cross-examine adverse witnesses
unless they would be subject to risk or harm, and an
opportunity to present evidence and witnesses in his
own behalf.
As soon as practicable following the hearing, the
offender shall be notified in writing of the findings of
fact and conclusions of law.
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R671-505. Parole Revocation Hearings.

c

i

(

R671-505-2. Procedure.
Parolees are served with written allegations and
notice of the hearing at least five working days prior to
the Revocation Hearing. Such service and notice may
be waived by the parolee. These allegations are again
read at the hearing, after which the parolee enters a
plea.
The parolee may plead guilty at the initial hearing
and the dispositional phase will begin immediately, or
the Board may continue the hearing upon request of the
parolee, or on its own motion, pending the outcome of a
court criminal action or an Evidentiary Hearing.
If a guilty plea is entered or the offender is found
guilty in an Evidentiary Hearing, the Board will then
hear discussion as to disposition from the offender or
his attorney and the Department of Corrections. The
Board will then retire to Executive Session, make a
decision, reopen the hearing and render the decision on
the record.
Subsequent to the Revocation Hearing, the Board of
Pardons staff shall prepare findings of fact and conclusions of law which provide reasons for the decision
made and the evidence relied upon. As soon as practicable, the document shall be signed by a full-time Board
member and the Administrator of the Board of Pardons
or designee and forwarded to the offender.
The Board may elect to have an individual Board
Member hold any type of hearing provided for in this
rule and make interim decisions.
When the parolee is alleged to have been convicted of
only class B misdemeanors or less or to have committed
only parole agreement violations, or any combination
thereof, the hearing may be conducted by a hearing
officer who shall make an interim decision.
Any such interim decision shall be binding and in full

R671-506. A l t e r n a t i v e s
Incarceration of Parolees.
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R671-506-1. Policy.
R671-506-2. Procedure.
R671-606-1. Policy.
The Board of Pardons may pursue alternatives other
than further imprisonment for parole violators.
A parole violation shall not preclude an offender from
being considered for re-parole.
R671-506-2. Procedure.
At any time during the pendancy of the Parole Revocation proceeding, the Board may consider alternatives
to reincarceration. In order to determine whether to
place or retain an alleged parole violator in custody, the
Board shall consider 1) the nature of the alleged violation, 2) the offender's criminal history (particularly violent behavior and escapes), 3) the impact of
reincarceration on the offender and 4) any other factors
relating to public safety and the well-being of the
offender.
Release prior to the adjudication of a parole violation
allegation, may be granted by the Board using the
above criteria to permit a parolee accused of committing a new crime to obtain pre-trial release from the
court.
At the time the Board of Pardons reaches a determination that a parolee has violated his parole, he may be
considered for re-parole.
KEY: parole
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R671-507. Restarting the Parole Period.
R671-507-1. Policy.
R671-507-2. Procedure.
R671-507-1. Policy.
Upon a parolee's new conviction for a crime or a violation of the parole agreement, the Board of Pardons may
restart the parole period at the recommendation of the
Department of Corrections accompanied by a waiver of
personal appearance signed by the parolee. This shall
only be done when the Board has determined that an
additional period of incarceration is unwarranted.

R671-507-2
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R671-507-2. Procedure.
Upon the receipt of a judgment or an incident report,
both which shall be accompanied by a waiver of personal appearance, the case shall be routed to the Board
Members to determine if additional incarceration or
restarting the parole period are warranted
If additional incarceration is indicated, parole revocation proceedings shall be initiated at the Board's direction
If restarting the parole period is the decision of the
Board, the Board staff shall create an amended parole
agreement reflecting the new effective date The
amended agreement shall be signed by the parolee and
returned to the Board file
KEY parole
1987
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R671-508. Evidentiary Hearings.
R671-508-1 Policy
R671-508-2 Procedure
R671-508-1. Policy.
It is the policy of the Utah Board of Pardons to conduct an evidentiary hearing when a not guilty plea is
entered by a parolee at a parole revocation hearing and
the Department of Corrections desires to pursue the
allegation (See Timeliness of Parole Revocation Hearings, #5 04 )
R671-508-2. Procedure.
The Board of Pardons shall adopt rules that govern
the conducting of evidentiary hearings subject to state
and federal law
KEY parole, government hearings
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R671-509. Multiple Referrals For Single
Parole Violation Incident.
R671-509-1 Policy
R671-509-2 Procedure
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R671-509-1. Policy.
Prior Board of Pardons action to amend a parolee's
parole agreement does not prevent subsequent parole
revocation proceedings for the same incident, which
constitutes an alledged violation of parole conditions,
provided that the revocation occures within six months
from when the parole officer knew or should have
known of the incident Under no circumstances shall a
parole be revoked more than once for the same incident
regardless of whether the parolee was reincarcerated
R671-509-2. Procedure.
Upon receipt of an incident report describing an
alledged violation of parole, the Board of Pardons may,
at any time, amend a parole agreement to adjust the
special conditions for a parolee Relative to any proposed special conditions, the parolee shall be afforded
all his rights under policy #402, Special Conditions of
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Nothing m this policy would prevent a parolee from
remaining in the community on bail or being placed on
community release pending adjudication of outstanding charges
KEY parole
1888
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R685 Administration

R685. Administration.
R685-650 Hearing Procedures
R685-651 Admissibility of Evidence
R685-652 Witnesses and Documents
R685-653 Testimony Given on Oath
R685-655 Use of Restraints
R685-656 Decisions of the Board
R685-670 Patient Request For Conditional Release
R685-671 Patient Request For Discharge
R685-672 Hospital Request for Conditional Release
R685-673 Hospital Requests for Discharge
R685-674 Hearings
R685-680 Orders of Revocation
R685-700 Responsibility of State and Community
Mental Health Agencies

R685-650. Hearing Procedures.
R685-650-1
R685-650-1.
1 Authonty and Purpose This rule is authorized by
Section 77-38-2(7) U C A 1953, which allows the Psychiatric Security Review Board (Board) to adopt rules
in accordance with its responsibilities, and by 77-388(4) and (5) which provides procedures for hearings of
persons or patients who are committed to the jurisdiction of the Board
2 In accordance with UCA 77-38-8(4) the Board shall
give written notice of a statutory hearing to the following persons or agencies within a reasonable time prior
to the hearing* the person, the attorney representing
the person, the appropriate state or county attorney,
the court, and all other persons or parties which the
Board determines should receive the information
KEY government hearings, hearing procedures*
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R685-651. Admissibility of Evidence.
R685-651-1
R685-65M.
1 The Board shall consider all evidence available to it
which is material, relevant, and reliable All evidence of
a type commonly relied upon by reasonably prudent
persons in the conduct of their serious affairs shall be
admissible
2 Hearsay evidence is admissible unless the chairperson or acting chair determines such evidence is not
material, relevant or reliable

